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CURRENT TOPICS 


The Queen’s Speech 


THE new session of Parliament, opened on 3rd November, 
bids fair to be one of exceptional interest. The programme 
of legislation outlined in the QUEEN’s Speech includes, as 
was expected, Bills to effect leasehold reform, to amend the 
financial provisions of the Town and Country Planning Acts, 
and to bring the salaries of the judges of the superior courts 
more into keeping with the dignity and responsibilities of 
their office. It is, however, noteworthy that the Speech is 
non-committal on the question of road traffic legislation, 
although the Government are “ attentively examining ”’ the 
subject with a view to introducing further legislation to 
improve road safety. Amendment and consolidation of the 
law relating to welfare and safety in mines and quarries and 
the law of food and drugs are also foreshadowed. Pride of 
place in public interest has naturally been taken by the 
proposals relating to housing, and in particular to the raising 
of controlled rents to permit adequate maintenance. These 
have been more fully explained in a White Paper (Cmd. 8996) 
which will be closely studied by the interests concerned. 
The actual proposals are based on a suggestion by the Royal 
Institution of Chartered Surveyors in 1951, that increases 
should be based on the statutory deduction from gross value 
for rating purposes, and they take into account the newly 
published conclusion of the Girdwood Committee on the 
cost of hovse maintenance that present costs are three times 
what they were in 1939. They have received wide publicity 
and need not be restated here, but some of the ancillary 
points, of interest particularly to the legal profession, may 
have escaped attention. Among these we note that houses 
owned by non-profit making bodies are to be freed from 
control; that a statutory definition of “ unfit for human 
habitation ” is to be enacted ; that the scope of improvement 
grants under the Housing Act, 1949, is to be extended ; that 
in cases of bona fide conversion of a dwelling into two or 
more flats the apportionment provisions of the Rent Acts 
are not to apply, but instead the rents of the new dwellings 
are to be fixed by the rent tribunals ; and that consultations 
are in progress between the Government and the building 
societies and the local authorities with a view to improving 
the facilities they offer for house purchase and building, and 
making them more widely known. Taken as a whole this 
programme seems likely to increase the supply of dwellings 
and bring nearer the day when control can be removed or, 
at least, simplified. 


Release of Requisitioned Properties 


Tue Working Party on Requisitioned Properties in Use for 
Housing have issued a second interim report (H.M. Stationery 
Office, price 9d.). They propose that (i) local authorities now 
having in requisitioned properties either above 2:0 but not 
more than 3-0 families per thousand of the population, or not 
more than a hundred families, should release all dwellings held 
on requisition by 10th December, 1955 ; (ii) local authorities 
now having in requisitioned properties either between 3-0 
and 5-0 families per thousand of the population, or not more 
than 250 families, should release all requisitioned dwellings 
by 10th December, 1956 ; (iii) local authorities now having in 
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requisitioned properties either between 5-0 and 6-0 families 
per thousand of the population, or not more than 350 families, 
should release all requisitioned dwellings by 10th December, 
1957 ; (iv) local authorities now having more than 6-0 families 
per thousand of the population in requisitioned dwellings 
should take all practicable measures for ensuring the release 
of the properties. They suggest that the purchase by local 
authorities of properties now under requisition would be 
encouraged if the Exchequer were willing to waive recovery of 
the enhanced value arising from works of conversion or 
improvement carried out during the requisition. The report 
says that repairs should be avoided or suspended where early 
release of a property is likely, and where substantial repairs or 
decorations arise authorities should consider early release. 
The report also proposes a limit of expenditure for repairs in 
any financial year. Planning measures are recommended to 
compensate for shortage of building land and so aid house- 
building for the benefit of the occupants of requisitioned 
properties as well as others. The Working Party suggest 
a number of ways in which local authorities can speed up the 
release of requisitioned properties. Among them are: that 
a proportion of the lettings becoming available to the authority 
each year should be reserved for the families now living in 
requisitioned properties ; that the authorities should buy or 
lease some of the requisitioned properties ; that arrangements 
should be made with the landlords of requisitioned properties 
to take as tenants the families now living in them ; and that 
there should be fuller use of a system of exchange of tenancies 
of council and private houses, so as to fit the amount of 
accommodation occupied to the size of the occupying family 
and so release accommodation in which to resettle some of the 
families now living in requisitioned properties. 

Death Duties and Family Businesses: Finance Act, 

1940, s. 55 

“ THE method of valuation under s. 55 should not produce a 
different result from the valuation basis which is general for 
all other property which passes or is deemed to pass on death. 
If it does, the section is unjustified. If it does not, the 
section is unnecessary.’’ This proposition is put forward by 
the Association of British Chambers of Commerce in a 
memorandum submitted in response to a request for informa- 
tion and for suggestions which might be of assistance to the 
Chancellor of the Exchequer in conducting his review of estate 
duty anomalies. The memorandum examines the purpose 
and recent yield of death duties, and insists that they should 
be designed as a revenue tax and stripped of their destructive 
character. The effects of the high rates of duty as a deterrent 
to saving are emphasised, and figures, based on the Inland 
Revenue’s own reports, are produced to show that the yield 
is now nearly static, and may be expected to fall very con- 
siderably in the near future. Other recommendations made 
by the Association are: (a) rates of duty on all forms of 
property passing on death should be lowered and the scale 
reconstructed on the slab system, as for sur-tax ; (5) a special 
tribunal should be set up as an inexpensive procedure for 
settling disputes on the value of business interests ; 
(c) ss. 46 and 54 of the Finance Act, 1940, which arbitrarily 
value business interests by reference to the benefits drawn 
from them, should be repealed ; (d) to allow time to sell interests 
in private businesses, executors should be permitted to 
pay the duty by instalments over eight years. Interest on 
duty should not commence to run until twelve months after 
date of death. 

Less Conflict between Laws 

THE latest (sixth) edition of Dicey’s Conflict of Laws 

affirms with all the solemnity of a rule that, subject to three 
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well-defined exceptions, the courts of a foreign country have 
no jurisdiction, according to English private international 
law, to dissolve the marriage of parties not domiciled in that 
foreign country at the commencement of the proceedings for 
divorce. The comment on the rule begins: “ This rule 
certainly holds good as to English marriages,’ and cites 
authority. Yet in Travers v. Holley [1953] 3 W.L.R. 507 
the Court of Appeal, unanimously on this point, have admitted 
a further exception and in the case, too, of an English marriage. 
The court was concerned with the case of a husband who had, 
as the majority held, acquired a domicil of choice in New South 
Wales by the time he deserted his wife. Subsequently, and 
before divorce proceedings were taken, he left New South 
Wales in circumstances which, it was sought to allege, showed 
an abandonment of that domicil of choice. The materiality 
of the question of abandonment depended entirely on the 
proposition that the date of the commencement of the divorce 
proceedings in New South Wales was the date on which the 
domicil of the parties in New South Wales had to be established 
in order to give the State courts jurisdiction in English eyes. 
If the date of desertion were the relevant one, the alleged 
change of domicil would not affect the validity of the decree 
of dissolution which the New South Wales Court did in fact 
pronounce. And by the relevant New South Wales legislation 
the date of desertion was the relevant date, for there they have 
a statutory provision which corresponds substantially with 
s. 18 (1) (a) of the Matrimonial Causes Act, 1950 (formerly 
s. 13 of the 1937 Herbert Act). On these considerations the 
Court of Appeal, before which in the recent case the validity 
of the New South Wales divorce was in issue, found it 
unnecessary to go into the allegation that the acquired 
domicil had been abandoned. It was enough that the 
appropriate domicil had existed when the foreign legislation 
required it to exist, but only because, be it noted, of the 
corresponding English jurisdictional extension. Otherwise 
Dicey’s rule seems to hold good still. As Hodson, L.J., 
put it, it was Parliament which had cut the ground from the 
husband’s argument. ‘It would be contrary to principle 
and inconsistent with comity if the courts of this country were 
to refuse to recognise a jurisdiction which mutatis mutandis 
they claim for themselves.’’ This decision (as to which the 
Court of Appeal refused leave for a further appeal) appears, 
as a reader kindly points out, to supply the true answer to the 
Practice Point whi¢gh we published at p. 731, ante, under 
the rubric ‘‘ Divorce—Jurisdiction, etc.’’ We hasten to say 
that the answer which we there printed had been written and 
sent to our inquirer some weeks before Travers v. Holley 
was reported. 
Wigs and Hair Styles 

In the Evening Standard of 29th October there appeared, 
under the title of ‘‘ Barrister Bob,’’ the portrait of a pretty 
girl wearing what was called ‘“ the latest hair style seen in 
London.”’ The hair was arranged in the style of a barrister’s 
wig, and it looked more comely, if possible, than the same style 
in horsehair which has been seen to crown many a young 
woman’s face since 1919. To the inexpert male eye it looks 
an easy hair style to prepare, and should encourage imitation. 
The full-bottomed wig, too, if we dare say so, has already 
proved that it may set off a comely visage. Should either or 
both of them, as they say in pleadings, become popular hair 
styles, then it may be goodbye to the dignity that sits on the 
massive brows of our learned juniors, silks and judges. How 
can there be dignity in styles which will increasingly be 
associated with revue and musical comedy? The practical 
remedy seems to be to move with the times and substitute 
top hats for wigs in court. 
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THE NATURE OF REPUDIATION 


Ir is noticeable that, on the whole, the later incidents in the 
life history of an agreement between two parties are more 
difficult to interpret in terms significant in the law of contract 
than the events surrounding its birth. Perhaps it is that, as 
in some other spheres, an atmosphere of co-operation and 
goodwill marks the inaugural stages which may be con 
spicuously lacking when the offspring matures and its begetters 
expect to get something out of it. The state of ad idem, 
essential at the birth, need not by any means endure, and 
estrangements are notoriously prolific of problems — However 
that may be, the knottiest pomts in contract law are concerned, 
not with offer and acceptance, but with the various ways in 
which contractual obligations may become discharged. 

Take, for instance, that form of discharge which is rather 

loosely known as repudiation, an unequivocal renunciation of 
the contract by one party while it is still unperformed or not 
completely performed by him. We say “ loosely,’’ because 
what may discharge a contract in these circumstances is not 
the repudiation itself, but its acceptance by the other party. 
“ An unaccepted repudiation is a thing writ in water and of 
no value to anybody : it confers no legal rights of any sort or 
kind,’ said Asquith, L.J., in Howard v. Pickford Tool Co. 
1951) 1 WB. 417, at p. 421, a ease in which the plaintiff, 
alleging that certain conduct of the defendants amounted to a 
repudiation of his service agreement with them, vet continued 
to perform his part of the agreement by remaining at his post. 
Phe court refused to declare upon the sufficiency or otherwise 
of the conduct in question as a renunciation of the contract 
because, by not accepting the defendants’ acts as such, the 
plaintiff had lost the opportunity of taking immediate 
advantage of them, and had rendered purely academic the 
question propounded to the court, 

Acceptance of repudiation, then, there must be if the 
contract is to be treated as immediately discharged. But 
the main problem in practice is often to determine whether 
particular conduct or words will be treated by the court as 
amounting to a repudiation, or an anticipatory breach, 
so as to be capable of acceptance with a view to discharging 
the contract. Our present purpose is to illustrate this problem 
from some decided cases. First it will be useful to remind 
ourselves, by citing a passage from a speech of Viscount 
Simon, of the option which the law confers on a party whose 
co-contractor has effectively renounced the contract and of the 
consequences which follow: ‘“ He may, notwithstanding the 
so-called repudiation, insist on holding his co-contractor to 
the bargain and continue to tender due performance on his 
part... Alternatively, he may rescind the contract, or 
(as it is sometimes expressed) ‘ accept the repudiation,’ by so 
acting as to make plain that, in view of the wrongful action 
of the party who has repudiated, he claims to treat the contract 
as at an end, in which case he can sue at once for damages " 
(Heyman v. Darwins, Ltd, 1942) A.C. 3560, at p. 301). 

This passage gives us our first clue to the nature of an act of 
repudiation : it must be wrongful. In William Cory & Son, 
Ltd. v. Citv of London Corporation 1951) 2 K.B. 476° the 
company had a contract with the corporation for the removal 
of refuse from the River Thames. The lighters used were to 
be fitted with a certain type of coaming. In 1948 the corpora 
tion, as health authority, passed, while the contract had 
several years to run, a new byelaw requiring, as from 1950, 
on all lighters used for carrying refuse a different type of 
coaming. Was the notification of this byclaw an anticipatory 
breach of the contract letting in, on its being accepted, an 
immediate claim for damages on the part of the company ? 


Or was it merely that the contract became frustrated im L950, 
continuing in force in the meantime Phe company sued on 
the former basis, but it failed. Lord Goddard, ¢ .J., tried the 
He held that repudiation must be a 
conscious act in relation to the contract in question, and im 


action at first instance. 


that respect was distinguishable from as frustrating event, 
which, as Lord Sumner had pointed out in Hire Mudye vy. 
Cheong Yue Steamship Co., Ltd. 1920) A.C, 497, is automatic, 


On appeal the result was the same, but the argument 
emphasised rather more the theoretical basis of the doctrine ol 
anticipatory breach that it is a breach of the obligation, 
implied in every executory contract, that neither party will 
do anything to prevent the other from obtaming the benefit of 
the contract, which ought to be kept alive until the time for 
complete performance arrives. But on the facts of the 
present case that obligation had to be construed, if the 
company were to succeed in its action, as an implied term 
that the corporation, as health authority, should pass no 
byelaw that was inconsistent with its contract made as sanitary 
authority. Such an imphed term, the Court of Appeal held, 
would be wtra vires of the corporation. Tt was Lord Asquith 
who framed the facts in logic. You can only accept a genuine 
repudiation. The repudiation must be a breach. bor there 
to be a breach, there must be a binding obligation.  “ On 
cannot break a rope of sand. It starts broken.” 

Phe circumstances in Corv'’s case were no doubt special. 
In that the suggested renunciation lay im conduct and not im 
express words it is matched ina more familiar setting by 
Peter Dumenil & Co., Ltd. ve James Ruddin, Ltd. 1953 
I W.LLR. 815; ante, p. 437. Parker, J., had held that there 
had been an anticipatory breach by the acts of an agent, but the 
Court of Appeal differed from him. There is no doubt that 
mere conduct can amount to repudiation, Phe classical example 
of that is the conveyance of land to B by «1, who has already 
contracted to convey it to C, 
completion date before suing 
v. Syage | 1894) 1 OLB. 406), 


as Cory's case was special. 


C need not await his promised 
el for damages (ef. also Syvige 
But this instance is as extreme 
Many nicely balanced cases have 
arisen in connection with contracts for the sale of land (see, 
eg, Cornwall v. Henson 1900) 2 Ch, 298), where, 
there is usually a special clause in the contract to be construed 
(cf. Thorpe v. Trasev 1949) Ch. 649). As to the sale 
of goods, the matter generally arises in instalment contracts. 
A mere failure to maintain full delivery or payment agaist 
each instalment is quite equivocal (Sale of Goods Act, 1893, 
s. 31 (2)). Repudiation will not be lightly found or miferred, 
The question is whether the particular breach “ goes to the 
roots of the contract" (per Lord Wright in Barley, Son & Co, 
v. Ross T. Smyth & Co. (1940), 50 T.LAR. 825). The Peter 
Dumenil case arose through a mistake, as a result of which the 
defendants failed to deliver the first 25 out of [40 cases of 
rabbits, as they were liable to do under the contract. The 
mistake was that of an agent’s warehouseman, who failed to 
identify the goods in his store. The Court of Appeal held that 
the plaintiffs, in treating as a repudiation this failure to deliver, 
they should have made inquiry 


Moreover, 


jumped to a conclusion ; 
of the defendants, when the mistake would have been exposed. 
On the facts there had been an actual breach of contract so 
far as the twenty-five cases were concerned, but not an 
anticipatory breach as to the remainder. 

In cases such as this under the Sale of Goods Act, one has a 


litthe constructive vuidanee in advising chents whether a 


certain state of affairs amounts to a renuncrition. Lord 
Hewart, C.J., presiding over the Court of Appeal in Alaple 


» 
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Flock Co., Ltd. v. Universal Furniture Products (Wembley), Ltd. 
(1934) 1 K.B. 148, deduced that the main tests to be applied 
were, first, the ratio quantitatively which the breach bears to 
the contract as a whole, and, secondly, the degree of probability 
or improbability that such a breach will be repeated. It will 
naturally be found that clients will be anxious or reluctant to 
seize upon possible renunciations according as prices and 
market conditions improve or deteriorate. They must be 
reminded that delay in accepting a repudiation gives the 
repudiator a chance to change his mind, or to profit by such a 
windfall as came to the hands of the defendant in Avery v. 
Bowden (1856), 6 E. & B. 953, where a declaration of war 
frustrated a contract in between what could have been 
treated as an anticipatory breach and the due date for 
performance. 

At the end of last year a Court of Appeal which included 
two of the lords justices who heard the Peter Dumenil case 
decided James Shaffer, Ltd. v. Findlay Durham & Brodie {1953) 
1 W.L.R. 106; ante, p. 26. Here there was a mistake of another 
kind, and the repudiation relied on consisted of a mixture of 
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conduct and words. It was alleged, not only that the 
defendants, a ‘confirming house,’’ failed to pass to the 
plaintiffs a specified quantity of orders as agreed, but that at 
an interview their representative orally disputed that the 
contract which they had signed bound them to do any such 
thing. The Court of Appeal found that the defendants 
believed in their erroneous interpretation of the contract, 
which was not an unreasonable construction, and that not- 
withstanding that belief they were doing their best to keep up 
the orders. In the circumstances this was not a repudiation. 
Neither the conduct nor the words pleaded evinced an intention 
no longer to be bound by the contract, which is the true test 
as expressed by Lord Coleridge in Freeth v. Burr (1874), 
L.R. 9 C.P. 208. Some books still cite the old case of Withers 
v. Reynolds (1831), 2 B. & Ad. 882, which offers a sort of 
contrast in result with the James Shaffer decision. But 
there the construction of the agreement for which the buyer 
contended was surely not only wrong but disingenuously 
advanced. His reliance on it lost him the remainder of the 
contract and the action to boot. 
j.F.J. 


BORROWING BY COMPANIES FROM THEIR BANKERS 


AMONG the provisions new to company law which were 
introduced by the Companies Act, 1948, is the exception 
contained in the proviso to reg. 79 in the First Part of Table A 
in the First Schedule to the Act. Briefly, the effect of the 
proviso in question is to restrict the borrowing powers of 
the directors to the amount of the issued share capital of 
the company for the time being, unless the company in 
general meeting has previously sanctioned an increase in 
such powers. The effect of the exception, in turn, is to 
take out of this restriction temporary loans obtained from 
the company’s bankers in the ordinary course of business. 

It is perhaps to be regretted that this exception was 
introduced into the proviso, because it gives rise to difficult 
questions of interpretation. No doubt the intention of the 
framers of the 1948 Act in importing the exception into the 
proviso was good ; they presumably intended to give directors 
more flexible borrowing powers than were conferred on them 
by the Table A contained in any earlier Companies Act, and 
to enable them to exercise the borrowing powers of the 
company by obtaining loans from bankers, without reference 
to the amount of the issued share capital and without the 
necessity of calling, and obtaining the consent of, a general 
meeting of the company. But the form of words employed 
in the exception gives rise to two difficult questions of inter- 
pretation in particular, which are bound to cause anxious 
consideration, not only on the part of the directors of 
companies borrowing from bankers and the solicitors and 
accountants who have to advise them, but also on the part 
of the bankers who lend the money and who naturally, in 
those cases in which reg. 79 of Table A is applicable, will 
require to be satisfied that the loan falls within the terms of 
the exception. 

The first question is as to the meaning to be attached to the 
expression ‘‘ temporary loans.’’ All borrowing is presumably 
intended to be temporary, in the sense that the lender looks 
to be repaid some day, sooner or later. What, then, is the 
special significance to be attached to the words ‘‘ temporary 
loans ’’ as used in reg. 79? At what point of time is the 
line to be drawn which will separate a temporary loan falling 
within the scope of the exception from one which is not 


(Strictly speaking, of course, it is a contradiction 
“non-temporary ”” loan.) 


temporary ? 
in terms to talk about a 

It is difficult to see what criterion can be applied in order 
to solve the question: no judicial decision which exactly 
covers the point now under consideration suggests itself, in 
spite of the plethora of decisions on various points affecting 
the borrowing powers of companies. Careful consideration 
has been given to the two passages in Buckley on the 
Companies Acts (12th ed., pp. 213 and 858) in which it is 
stated that borrowing by a company from a bank will usually 
(or often) be temporary in character, and the cases cited in 
footnote (6) on p. 213; but, with the greatest deference to 
the learned editors, it does seem that there is a lack of clear 
judicial authority for this statement and that none of the 
cases referred to goes to the root of the specific point under 
consideration. 

It has been suggested that the criterion to be applied 
should be the natuye of the purpose for which the loan from 
the bank is contracted. On this view, borrowing incurred 
for ordinary current trading purposes would be held to be 
temporary for the purposes of the exception, while a loan 
incurred for such purposes as, e.g., the purchase of industrial 
hereditaments or fixed plant would not. There are three 
objections to the adoption of this criterion: (i) The exception 
refers to the temporary character of the loan itself and not 
to the ‘‘ temporariness ’’ or otherwise of the purpose for which 
the loan is incurred. (ii) In any case, loans taken by companies 
from banks for the former class of purpose may, and in 
practice often do, remain outstanding for longer, and conse- 
quently are less temporary in their nature, than loans incurred 
for the latter class. (ili) Loans are frequently incurred for 
both classes of purpose together, and, being taken together 
on the company’s current account with the bank against a 
comprehensive borrowing “ limit ’’ granted by the bank, it 
would be impossible to earmark part of the debit balance on 
the company’s account as being temporary and part as 
non-temporary. 

It seems that a possible solution to the question could be 
found in the fact that advances by banks are usually repayable 


on demand, On this view, a loan obtained by a company 
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from its bankers in the ordinary course of business would 
be held to be a temporary loan within the meaning of the 
exception if it were repayable on demand ; and since nearly 
all bank loans are repayable on demand, it would follow that 
they would all fall to be classified as temporary. The 
criterion of “ repayability on demand”’ has its own logical 
inconsistencies, for it often happens that a loan by a bank, 
while technically repayable on demand, may remain out- 
standing and uncalled for years at a time, and may therefore 
in practice be less ‘“‘ temporary ”’ than advances not repayable 
on demand and therefore, technically, not temporary, which 
may nevertheless be repaid long before the bank loans just 
referred to. 


Nevertheless, the criterion of ‘‘ repayability on demand ”’ 
does at least provide a practical test to determine whether 
a loan from a bank is to be deemed to be “‘ temporary ”’ within 
the meaning of reg. 79 of Table A—though, as pointed out 
above, the adoption of this criterion would result in virtually 
all bank loans being classified as temporary for the purposes 
of the clause. 


The other difficult point of interpretation arises with 
reference to the words “ in the ordinary course of business,’’ 
which occur in the exception to the proviso in reg. 79. 
Presumably it is the ordinary course of the company’s 
business which is referred to. Would borrowing by a company 
for a purpose which, though within the scope of the company’s 
objects as defined in its memorandum of association, was 
nevertheless a purpose which the company rarely carried 
out (which, perhaps, it had never carried out before) be 
borrowing ‘‘ in the ordinary course of business ’’? It seems 
that the expression “‘in the ordinary course of business ”’ 
has an implication of something which is carried out or done 
with sufficient frequency to make it possible to say that the 
company habitually does that thing. It has to be remembered 
that the memorandum of association of a trading company is 
usually a very widely drawn document ; in all probability 
there are clauses in it conferring on the company powers 
which it may never—or virtually never—require to exercise. 
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It may be doubted whether, if in such a case the company 
were to be seeking—quite exceptionally, possibly for the 
first time—to exercise such a power, a loan contracted for 
the purpose could be said to be taken “in the ordinary 
course of business.’’ The problem can be expressed quite 
succinctly—is that expression to be interpreted as denoting 
that which the company in fact habitually does, or that 
which is within its powers, even though rarely, if ever, done ? 

Enough has been said to show that the inclusion in the 
proviso to reg. 79 of the exception in question, though helpful 
in intention, has in fact led to difficulties of interpretation. 
Pending judicial clarification of the points mentioned above, 
it is suggested that it would be prudent in those whose task 
it is to frame articles of association for companies to exclude the 
exception dealt with here, whatever other parts of Table A 
may be adopted. Sufficiently flexible borrowing powers can 
be conferred on the directors by an appropriately-worded 
article, without the adoption of the dubious expressions 
discussed above. 

Although it is not strictly relevant to the heading of 
this article, it may be noticed that the expression “ if the 
borrowing is in the ordinary course of his business '’ occurs 
in art. 1 (2) (a) of the Control of Borrowing Order, 1947 
(S.R. & O. 1947 No. 945). No explanation or definition of 
the expression is contained in the Order, but in so far as any 
question of the meaning to be attached to the words “ in the 
ordinary course of his business ’’ arises in any particular case 
in regard to an individual (as opposed to a company), the 
question will simply be one of evidence as to whether or not 
the borrowing is in fact in the ordinary course of that 
individual’s business; there will be no question in such a 
case of having to consider the “ objects ’”’ of the individual 
as defined in any memorandum of association! On the other 
hand, where borrowing by a company is concerned, the same 
difficulties of interpretation will arise under the Control of 
Borrowing Order as under reg. 79 of Table A in regard to 
what is the correct interpretation of “ in the ordinary course 
of business.”’ 

C. SF: 


A DEFECTIVE REQUISITIONING 


TuE case of Blackpool Corporation v. Locker (1948) 1 K.B. 349 
is memorable chiefly because it was the first in which the 
existence and content of various departmental circulars were 
revealed to the public. These were the documents by which 
the Minister of Health (that being then the appropriate 
Minister) was held to have delegated the power of requi- 
sitioning property conferred upon him by reg. 51 of the Defence 
(General) Regulations, 1939, and they therefore constituted 
the machinery by which this part of the administrative 
burden of this department was discharged. 


In the Blackpool case the plaintiff corporation served a 
notice on the defendant’s solicitor purporting to requisition 
the defendant’s house in exercise of powers delegated by the 
Minister. The house was at that date unoccupied, but very 
shortly after the date of the notice the defendant went back 
into occupation again, and he remained in occupation. This 
was not, however, the most material circumstance of the case. 
The point which ultimately decided it in the defendant’s 
favour was that within a day or two of the notice the 
defendant’s solicitor informed the corporation that the 
defendant required the house for his own occupation. There 


then followed a long correspondence between the corporation 
and the defendant’s solicitor, the former maintaining that 
the house had been properly requisitioned and that the 
defendant should, therefore, give up possession to the cor- 
poration or its nominee, and the latter requesting the 
corporation, without success, to disclose the terms of various 
circulars issued by the Minister to local authorities by which, 
as the defendant’s solicitor then suspected, the ministerial 
power to requisition had been delegated to the plaintiff 
corporation. The solicitor must have had an inkling of the 
contents of some of these circulars, for in one of his letters 
to the corporation he correctly stated the ground upon which, 
ultimately, the requisitioning of his client’s house was held 
to be ineffectual, viz., that he had informed the corporation 
immediately after the notice to requisition had been served 
that his client required the house for his own occupation. 
The corporation, however, refused to disclose the terms of 
these circulars, and indeed in reply to this objection an 
official of the Ministry at one stage informed the defendant’s 
solicitor that the Minister was satisfied that the house had 
been validly requisitioned. 
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As the defendant refused to give possession, the corporation 
brought an action for, in effect, trespass against him, and 
the county court judge found in favour of the corporation. 


This decision was reverse1 by the Court of Appeal, and 
many readers will recall the long judgment of Scott, L.J., 
in which that learned lord justice examined the various 
circulars which the defendant had for so long asked to see, 
and which, of course, the corporation were forced to disclose 
on discovery, and scrutinised the conduct of the plaintiff 
corporation and various Ministry officials in the light of the 
powers which these documents, when they were construed, 
were held to have conferred on the corporation as delegates 
for this purpose of the Minister. At a time when it was 
fashionable, in some quarters, to attribute exaggerated 
powers of judgment to the gentlemen in the offices in 
Whitehall, this somewhat unflattering survey of muddle 
and obscurantism gave a good deal of pleasure. But the 
important point that emerged was that on the construction 
of one of the circulars, by which it was admitted that the 
Minister had delegated the power which the corporation 
had purported to exercise on this occasion, the corporation 
had no power to requisition premises which an owner, within 
fourteen days after the date of the notice, informed the 
corporation were required for the owner’s own occupation, 
which was the defendant’s position in that case. 

This was only one of several quite distinct reasons given 
by the Court of Appeal for holding the requisitioning in the 
Blackpool case to be wholly invalid, and it is only fair to add 
that on this particular point the court were not wholly 
unanimous. Scott and Asquith, L.JJ., took the view already 
indicated, but the present Master of the Rolls expressed no 
final opinion. One of the arguments put forward for the 
corporation was that some of these circulars were not instances 
of delegated legislation, but merely administrative directions 
by the Minister to his agents (in this case, the local authority). 
On this view, whatever the precise power of the local authority 
might be at any one time, the Minister’s own power to requisi- 
tion either himself or by an agent remained unfettered, 
and there were various incidents in the long series of 
transactions in the actual case which might have been relied 
on as an exercise of this unfettered power, if it had been 
declared to exist. But the majority view was that the 
Minister had delegated his power subject to certain conditions, 
and that the fulfilment of these conditions, while they remained 
in force, was an essential feature of a valid requisitioning. 

In this respect the recent case of Acton Borough Council 
v. Morris [1953] 1 W.L.R. 1228; ante p. 728, is similar to the 
Blackpool case. The plaintiff council served a requisition notice 
on the defendant in 1945, thereby purporting to take possession 
of the defendant’s house for the expressed purpose of accom- 
modating persons rendered homeless by enemy action. 
The defendant questioned the validity of this action, at 
first (apparently) on grounds other than those on which, in 
the end, he was to succeed in his contention, but eventually 
the case turned on the construction of various circulars, 
not the same as those examined in the Blackpool case, but 
issued with a similar purpose, by which the plaintiff council 
had become the requisitioning authority in their area. Once 
again, the circulars in question came to light on discovery 
after the plaintiff council had commenced an action for 
possession against the defendant. 

There were three such circulars. The first was one dated 
in 1939, and was issued by the Minister with the object of 
conferring upon local authorities the power to requisition 
unoccupied houses or other buildings for purposes of the 
Government evacuation scheme. It stated that for this 
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purpose the Minister had decided to delegate the powers 
conferred upon him by the Defence Regulations, subject 
to certain restrictions. It was common ground in this case 
that the requisitioning of the defendant’s house had not 
been effected under this circular, because the object of the 
requisitioning was quite different, but this circular is relevant 
because one of the restrictions upon the power delegated 
thereunder to the local authority was that the period of 
occupation of the building was not to extend beyond one 
month from the taking of possession unless the requisition 
was confirmed by the Minister. 

The next circular was one issued in 1940, and by this circular 
(No. 1949 of 1940) the Minister delegated to local authorities 
a power to requisition premises for first-aid, ambulance and 
mortuary purposes. This power again is not of itself relevant, 
but the circular also provided that the power previously 
delegated to local authorities by the circular of 1939 should be 
subject to the conditions laid down in the enclosure to the 
circular of 1940. One of these conditions was that, in general, 
the consent of the Ministry should be obtained before premises 
were requisitioned, except in the case where premises were 
urgently required during or immediately after an air raid. 
The circular also provided that the period of occupation 
was not to extend beyond the period indicated to the local 
authority by the appropriate official of the Ministry when 
consent was given to the requisitioning, or, in the case of 
premises requisitioned for the exceptional purpose already 
mentioned, one month. In both cases, application for the 
extension of the period was to be made to the appropriate 
official. 

Finally, another circular issued in 1940, No. 2082, which 
covered the matter in this case, delegated to local authorities 
the power to requisition premises for the purpose of accom- 
modating air-raid victims. The requisition notice served 
upon the defendant did not in terms refer to circular No. 2082 
of 1940, but such a reference was implicit in the purpose, 
already referred to as having been stated, for which the 
defendant’s house was required, and it was under the power 
delegated by this circular that it was held that the plaintiff 
council had acted. Circular No. 2082 delegated the Minister’s 
power subject to (inter alia) the conditions laid down in the 
enclosure to circular 1949 of 1940, except that the exceptional 
procedure thereby authorised, whereby premises could, for 
the exceptional purpose of accommodating air-raid victims, 
be requisitioned and possession thereof taken without the 
prior consent of an official of the Ministry, was to be regarded 
as the normal procedure for the purpose of the delegation 
then being made. The result, therefore, was that in cases to 
which circular 2082 applied (as it did in the defendant’s case) 
it was permissible, as the normal procedure, for a local 
authority to requisition without obtaining previous consent, 
but in such cases the duration of the requisition was limited 
to one month unless the appropriate official of the Ministry, 
on application made, extended the period. 

In this case, the clerk to the plaintiff council within one 
month after taking possession of the defendant’s house gave 
notice of the fact to the Ministry of Health, and the document 
on which he did so contained at the foot thereof the words : 
‘‘ The Minister of Health hereby confirms the taking possession 
of the premises named in the accompanying schedule,” 
followed by a space in which the confirmation of the Minister 
could be signified through the appropriate official. This 
appears to have been a stock form. The appropriate official 
apparently signed in the appropriate space, and the plaintiff 
council relied on this as an extension of the period of requisi- 
tioning under circular No. 2082. This view was not accepted 
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by the Court of Appeal, who felt no difficulty in distinguishing 
between what was, on the face of it, merely a confirmation 
of something already done, and an indefinite extension of the 
period of requisitioning. The requisitioning was therefore 
held to be invalid, and the defendant entitled to possession 
of his house as against the plaintiff council. 

The defendant in this case happened to be in occupation 
of his house when the action was brought, and there was, 
therefore, little danger that the local authority would make 
another, and valid, requisition of the house when the original 
requisitioning was held to be defective. Where the owner is 
not in occupation, this danger must always to some degree 


Landlord and Tenant Notebook 


“ WEEKLY PROPERTIES”: 


TAKING the ordinary case of a weekly tenant whose tenancy is 
outside the scope of the Housing Act, 1936, s. 2 (and was 
outside the scope of the earlier legislation which that enact- 
ment replaced), and who has not expressly undertaken 
responsibility for any repairs, it could be said that, before the 
days of the housing shortage and rent control, the question 
of his liability for dilapidations, now settled by Warren v. 
Keen (1953) 3 W.L.R. 702 (C.A.) ; ante, p. 742, was an academic 
one. When repairs were needed, the landlord might effect 
them in order to preserve a capital asset (see the evidence 
given in Broggi v. Robins (1899), 15 T.L.R. 224 (C.A.)), and 
could effectively terminate the tenancy ; as far as is known, 
no landlord was so anxious to give his name to a leading case 
as to engage in litigation which might at the best yield a 
fruitless judgment. It was, however, thought that the 
somewhat vague responsibility imposed by the “ implied 
covenant ”’ in the case of a tenancy from year to year obliged 
such a weekly tenant to do something in the’ way of main- 
tenance, the ‘“‘ keep wind and water tight ’’ of Tenterden, C.J., 
in Auworth v. Johnson (1832), 5 C. & P. 239. In that case a 
landlord failed in his claim for dilapidations which consisted 
of stairs worn out, new sashes wanted (it is curious how 
schedules of dilapidations sometimes name the defect, 
sometimes the remedy), doors rotten and falling to pieces, 
one door panel broken, sash lines and catches and latches 
and locks and keys broken and damaged. In summing up 
to the jury, the learned chief justice told them that they 
might consider that the house was in a bad way when the 
tenancy began, which does not seem good law now; but, 
be that as it may, the evidence does not appear to have 
established that the house was not wind and water tight or 
that the standard prescribed by Kenyon, C.J., in the earlier 
case of Ferguson v. Anon (1797), 2 Esp. 590, “ fair and tenan- 
table repairs, such as putting in windows and doors which 
have been broken by him, so as to prevent waste and decay,” 
had not been observed. Then, in Leach v. Thomas (1835), 
7 C. & P. 327, the implied covenant was again described by 
reference to ‘‘ wind and water tight’’; and in the present 
century, a careful examination of its effect, made in Wedd v. 
Porter {1916| 2 K.B. 91, repeated the by then time-honoured 
expression. The action concerned a farm, but in his judgment 
Swinfen Eady, L.J., cited Auworth v. Johnson and Leach v. 
Thomas and other decisions as illustrative of the obligations 
of a yearly tenant under no express agreement, and later spoke 
of such obligations as springing, in the absence of agreement 
to the contrary, from the mere relationship of landlord and 
tenant. 

All the above decisions related to tenancies from year to 
year and I may mention, before going on to Warren v. Keen, 
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exist. Nevertheless, having regard to the increasing 
reluctance of the central departments to exercise what are 
essentially emergency powers so long after the emergency 
which called these powers into being has come to an end, 
for practical, if not for legal purposes, the possibility of 
upsetting a requisitioning on a technical ground such as was 
found to exist in these two cases is a matter worth con- 
sidering. The issue of a plaint in the county court is not an 
expensive means of obtaining information about the precise 
manner in which a requisitioning has been effected, and the 
cost of it may be regarded as money well spent even if dis 
covery reveals that everything is, in a particular case, in order. 
“ABC” 


LIABILITY FOR REPAIRS 


that just over seven years ago this ‘‘ Notebook ’’ went into the 
question of “Weekly Tenancies and Dilapidations”’ in an 
article so intituled (90 Sor. J. 449). The conclusion tenta 
tively reached, by reference to dicta in two authorities, 
Yellowly v. Gower (1855), 11 Ex. 274, and Marsden v. Edward 
Heyes, Ltd. [1927] 2 K.B.1 (C.A.), was that that of Atkin, Labs, 
in the second-mentioned case was likely to point the way to 
what would prove good law. It ran: “ The precise obliga 
tion... has been the subject of discussion for over a century, 
and I am not sure that the obligation can be satisfactorily 
defined, for it must depend upon the relation of the parties, 
the character and state of the premises, and other varying 
circumstances.’ The article did not mention Wedd v. Porter 
and it is fair to say that if one takes the two passages from 
Swinfen Eady, L.J.’s judgment in that case together, one has 
material on which to base an argument that whenever two 
people are landlord and tenant, no matter what the term may 
be, if they have not agreed expressly who (if either) is to effect 
repairs during that term, the tenant is legally liable “ to keep 
the buildings wind and water tight,’ as the earlier passag 
put it. Tor the second passage does not limit the application 
of the rule to yearly or any other kinds of tenancies. It was, 
presumably, on these lines that the county court judge who 
decided Warren v. Keen in the plaintiffs favour was 
approached, though even then he appears to have taken 
rather a wide view of the extent of the obligation, awarding 
damages for such alleged breaches as lack of paint, ete. 
However, the Court of Appeal considered that such a 
proposition was unsound, presumably considering that Swinfen 
Eady, L.J. (who, as mentioned, was dealing with an agricultural 
tenancy), had year-to-year tenancies in mind. 

The facts in Warren v. Keen included the following: the 
plaintiff landlord had been in the habit of doing repairs but 
took action against her tenant when the local authority 
had compelled her to remedy damp walls, cracked walls and 
window-sills, decayed paintwork, and a leak in a_ boiler. 
The report does not specifically state whether the authority 
acted under the Public Health Act, 1936, or the Housing 
Act, 1936, but a reference to unfitness for habitation suggests 
that s. 9 of the latter was invoked. Somervell, L.J., having 
distinguished the authorities relied upon by the county court 
judge as being applicable to yearly tenancies only, made the 
additional point that ‘ wind and water tight "’ was a vague 
expression, and pointed out that the damage sued for was 
due to decay and fair wear and tear. Denning, L.J., having 
accepted the “ use in a tenantlike manner’ standard, held 
that in the case of a weekly tenancy this obliged the tenant to 
do no more than “ the little jobs about the place which a 
reasonable tenant would do,”’ instancing turning off the water 

t 








758 [| Vol. 97) THE 


and emptying the boiler if going away for the winter (hardly 
a habit with weekly tenants ’), cleaning chimneys and windows, 
mending fused electric light, unstopping blocked sinks ; and, 
dealing with the authorities, made the point that the tenant in 
Ferguson v. Anon had done the damage himself. 

This is helpful, but the practitioner familiar with rules 
of law which use the expression “‘ reasonable ’’ might wish 
for something yet more definite. Take the common case 
of a broken window : is the repair thereof a little job which a 
reasonable weekly tenant would do and, if so, does his liability 
depend on how it came to be broken ? 

I believe that landlords of weekly properties might do well 
to consider the desirability of well-worded express agreements, 
having regard to changed conditions. Admittedly there 
would be some difficulty in introducing such provisions in 
the case of controlled dwellings which have never been let, 
but the difficulty is not insuperable. The expense to which a 
landlord may be put as the result of a local authority’s 
exercise of its powers may account for the defeatist attitude 
which prevails: the tenant has, it is thought, only to go 
round to the sanitary inspector and the landlord will be 
ordered to do what is required and heavily penalised if he 
does not carry out the orders. This, in my submission, 
reflects too gloomy a view of the landlord’s prospects ; it 
is true that undertakings by tenants would not be an answer 
to the local authority in most cases, and there are decisions, 
notably Betts v. Penge U.D. Council |1942) 2 K.B. 154, showing 
that their powers are very wide. But the “ Notebook ”’ 
has from time to time pointed out (e.g., 92 Sot. J. 369) that 
a landlord called upon to execute repairs by the local authority 
may have a valid contractual claim against his tenant. Even 
when the tenancy is a low-rental one which, by virtue of the 
Housing Act, 1936, has imported into it a contractual obligation 
by the landlord as was first decided by Walker v. Hobbs 
(1889), 23 0.B.D. 458, there may, as was shown by Jones v. 
Geen {1925]| 1 K.B. 659, be scope for some responsibility on the 
part of the tenant ; in that case there was an express covenant 
by a tenant to keep in good and tenantable repair a house 
within the provisions in question, and it was held (in connection 
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with a question of increase of rent under the Rent, etc., 
Restrictions Acts) that the standard required by the Housing 
Act was “ very humble ”’ and “ very different ’’ from that of 
‘““sood and tenantable repair,’’ so that the tenant was 
responsible for the difference. It is right to add that more 
recent authority on the Housing Act standard itself, such as 
Morgan v. Liverpool Corporation (1927) 2 K.B. 131 (C.A.) and 
Summers v. Salford Corporation \1943) A.C. 283, suggests that 
the standard is not so very humble as was supposed in Jones v. 
Geen. Nevertheless, changed economic conditions may 
warrant the insertion, in future agreements for weekly 
tenancies, of some provision imposing some responsibility 
on weekly tenants, beyond the doing of odd jobs when 
occasion arises. 

There is, of course, the objection that it is unreasonable 
to impose any considerable responsibility on a tenant whose 
tenancy may be terminated by a week’s notice; this, I 
suggest, might be met if the present owners of ‘‘ weekly 
properties ’’ were to examine the desirability of longer terms. 
I do not mean that rent should be made payable at longer 
intervals; it is advisable that weekly wage earners should 
continue to pay weekly rents. But, in most cases, it is purely 
a matter of inference that a tenancy is found to be a weekly 
one; there is no iron rule to the effect that a tenancy with a 
reddendum specifying a weekly rent must have a habendum 
from week to week. Indeed, one sometimes comes across 
tenancies of shops let for long periods at a weekly rent: 
Covered Markets, Ltd. v. Green |1947| 2 All E.R. 140 gives an 
example. And, as was held in Adams v. Cairns (1901), 
85 L.T. 10 (C.A.), even such a qualification as “‘ the rent not 
to be raised during my present tenancy’ will warrant the 
inference that the term was to last as long as the (mesne) 
lessor’s. So there could be no objection, as far as the law is 
concerned, to tenancy agreements of small dwellings creating 
longer terms than weekly ones but reserving a weekly rent, 
and imposing some express liability on the tenant for some 
repairs. Only, let such agreements be in writing: which 
expression, for this purpose, does not include “ printed on 
the cover of the rent book.”’ 

R. B. 


HERE AND THERE 


REMEMBER THE FIFTH 
Tuts year, long before Guy Fawkes’ Day, apprehensive 
letters began to appear in the correspondence columns of 
The Times protesting that small boys had got into the habit 
of anticipating by several weeks the tolerated Saturnalia of 
the Fifth, to the annoyance of their elders and the terror 
of the animal kingdom. In principle, they were right. 
It is of the essence of a feast to be short and sharp and splendid. 
Try to prolong the ecstacy and you merely dilute its quality. 
The more you spread a pleasure the thinner you make it, 
till in the end you hardly notice the taste. But, as a matter 
of fact, this year there seems to have been less anticipation 
and even less preparation than formerly. Perhaps, however, 
the apparent falling off is merely local. Certainly Mr. W. 
Blake Odgers, Q.C., the North London magistrate, had occasion 
to bind over a lady of West Hackney, who was alleged to 
have abused another lady for refusing to give money to two 
children with a guy. The children, he said, were begging, 
and it was all wrong that they should go out into the streets 
and ask for coppers. But is that an unqualified legal truth ? 
There was a time when they would almost certainly have 
been held to be collecting for a charitable purpose, the pro- 
motion of the Protestant religion. But even if the flame of 
religious zeal no longer illuminates the festival, there is still 
another point to counter the charge of mendicancy. Doubt- 
less a bare demand for money is begging ; but suppose you 


can point to an ingeniously constructed guy, is not that an 
exhibition for which you can justly ask a reward ? Is it not 
ejusdem generis the performance of the street musician or 
the decorations of the pavement artist? If the image is 
meritorious, should it not be recognised with a quantum 
meruit? This particular Times correspondence has evoked 
one letter of specially pleasing quality: “Sir, I have just 
done my prep and I have been told about the letters you 
have had about small boys letting off fireworks. I am 
ten years old and the news makes me mad. Were the people 
who wrote to you born grown up? . . . Anyway, we small 
boys are not small for ever. Goodbye, from Stephen 
Chamier.”’ 
UNTOWARD INCIDENT 

I AM not so sure about Master Chamier’s last proposition ; 
some people never seem to grow up. After all, there was the 
great cordite outrage last year in one of the Inns of Court, 
and perhaps (drawing my information from a usually well- 
informed source) it may now, at the distance of twelve 
months, be permissible to record the full and authentic 
details of the matter, save that, for tact’s sake and for kindness 
to all concerned, it may still be better to refer to the 
Honourable Society in question as Queen’s Inn. It started 
really with the gardener’s bonfire. At this season of the year 
the gardeners of the Inns spend most of their time harvesting 
the fallen leaves into great heaps for burning, and it occurred 
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to one member of Queen’s Inn (of an age not usually addicted 
to juvenile fire worship) that it would be fun to celebrate 
the start of the Michaelmas dining term on the 5th November 
with a bonfire party under the trees. He did his best to set 
the idea going among his contemporaries and his juniors, 
and on the night himself came hopefully into Hall with 
his pockets bulging under his gown with a large variety of 
fireworks from rockets to Roman candles and Bengal lights. 
But no one else had responded to the motion. Dinner ended. 
Grace was said. The Benchers retired. The company 
began to disperse till only a score or so remained lingering 
over the wine. The man with the fireworks got more and 
more depressed. Finally, at the instigation of the Devil and 
not (for the moment) having the fear of the Treasurer before 
his mind, he decided that at this stage of the proceedings 
one small symbolic pyrotechnic demonstration could do no 
harm and, putting a random hand into his pocket, he drew 
out a small threepenny cylinder marked ‘“ Drumbuster ” 
(from its advertised effect on the eardrums of anyone who 
happened to be around when it went off). Its name and its 
almost diminutive dimensions suggested that its bark would 
be worse than its bite. But even at the fifty-ninth minute 
of the eleventh hour conscience, asserting itself, whispered 
that, small as it was, it might do some damage, burn a mark 
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on the floor or something. But the Devil (accustomed to 
dealing plausibly with consciences) replied, in effect, 
“Nonsense! If you put it into a receptacle with a suitable 
opening it will be all right.’’ Unfortunately, the only 
receptacle readily available was an empty wine bottle and, 
on the impulse of the moment, the commemorator of Guy 
Fawkes (who happened to be sitting at the end of a table) 
deposited the bottle on the floor beside him, unobstrusively 
lit the firework and dropped it in. In an age obsessed by 
science it of course seems extremely foolish to plead 
ignorance of the effect of putting an explosive into a glass 
container or forgetfulness of the fact that the neck of a 
bottle is a bottle-neck. In due course the thing went off, 
not only with a rending crash which proved its name to be no 
misdescription, but also with a force which totally dis 
integrated the bottle. By an incalculable mercy of Providence 
the burst was all in one direction where no one happened to 


be sitting. Nevertheless, the Benchers, very properly, 
rusticated the culprit for a suitable period. The Benchers 
of the other Inns would have done no less in_ similar 


circumstances (and possibly more) but, since other people’s 
embarrassments are always the best entertainment, they were 
inclined to chuckle over it in private. 


RICHARD RoE. 


REVIEWS 


Road Traffic Prosecutions. By G.S. WILKINSON, Solicitor, 
Clerk to the Dudley Justices. 1953. London: The 
Solicitors’ Law Stationery Society, Ltd. {1 5s. net. 

The author of this book is a former prosecuting solicitor, 
and is now a justices’ clerk. He is therefore admirably 
qualified by practical experience to write a book on road 
traffic prosecutions. 

This book contains a vast amount of practical information, 
condensed into 127 pages of text and 46 pages of appendices. 
The text contains chapters on Definitions, Procedure and 
Evidence, Notices of Intended Prosecution, Offences, Penalties, 
Special Reasons, and Appeals. The appendices contain 
selected extracts from the Road Traffic Acts and other 
relevant statutes, and from the Pedestrian Crossings, Con- 
struction and Use, and Registration and Licensing Regulations. 

The law is stated as at 30th June, 1953, but there is a 
useful preface which includes reference to statutory and case 
law up to 25th August, 1953; the book is, therefore, 
completely up to date. 

The outstanding feature of this book is the comprehensive 
manner in which a large field has been covered in a few pages. 
To do this, the author has stated his points with commend- 
able conciseness, frequently referring the reader to articles 
in the legal journals, and to notes in Stone’s Justices’ Manual, 
for a further discussion of his subject. In this way, and by 
limiting the appendices to those statutory provisions and 
regulations which are in common use, it has been possible 
to produce a book of handy “ pocket” size. 

This book should be of great assistance to advocates, 
justices’ clerks, and others who require a book of easy 
reference, and a quick and comprehensive guide to a mass of 
case law on a complicated subject. 


Oyez Practice Notes, No. 35: Covenants, Settlements and 


Taxation. By G. BouGHEN GRAHAM, LL.B., of Lincoln’s 
Inn, Barrister-at-Law. 1953. London: The Solicitors’ 
Law Stationery Society, Ltd. 10s. net. 


The superstitious will no doubt think us rash to call attention 
to it, but it is a fact that the statutory law of tax easing by 
deed of covenant or settlement has been static now since the 


The Board of Trade have appointed Mr. WALTER WILLIAM 
JORDAN to be an Assistant Official Receiver for the Bankruptcy 
District of the County Courts of Nottingham, Derby and Long 
Eaton, Burton-on-Trent, Boston, Leicester, Lincoln and 
Horncastle, to take effect from 19th October, 1953, 





Finance Act of 1946. Its consolidation in Pt. XVIII of the 
Income Tax Act, 1952, was certainly a step tending towards 
a greater facility in its comprehension; with this latest 
addition to the Oyez series of Practice Notes before him, there 
is no longer any need for any practitioner to experience 
unresolved perplexity as to its guiding principles. 

The novelty of the booklet, and a very good claim to 
distinction it is, is the author’s anxious care to ensure that 
the implications from an estate duty point of view of any 
covenant or settlement aimed at a saving in the income taxes 
are not lost to the sight of the reader. The more recondite 
of the schemes for saving death duties fall outside the plan 
of the book, although there is a chapter stating the law of 
estate duty as regards income and capital settlements, using 
those terms in the special taxation sense. but it is in the 
later sections, which treat the practical aspects of such settle- 
ments from a really constructive standpoint, that the nice 
balance which the author holds between the competing con- 
siderations of sur-tax and death duty is most usefully achieved. 
Neither does Mr. Graham become so immersed in the specialities 
of the Income Tax Acts as to neglect to femind his readers 
that the general law applies to their settlements, as well as 
mere tax law. It is of no advantage to have circumvented 
the machinations of Parliament in fiscal mood only to fall 
foul of the rules against remoteness or uncertainty. The recent 
decision in Re Gestetner emphasises this vital point. 

We think that solicitors will like the arrangement and also 
the phraseology, which is, refreshingly, that of a conveyancer. 
Too often taxation manuals stamp themselves as the work of 
men whose specialisation has induced in them less than an 
all-round awareness of legal matters. The reverse side of this 
particular medal of course exists but does not obtrude. For, 
although a mere revenue specialist might not have referred 
on p. 41 to a settlor as being bound by s. 169 to make a 
deduction of tax, would he have succeeded in presenting so 
clearly, in a form acceptable to lawyers and garnished with 
serviceable precedents, just what an adviser needs to bear in 
mind when clients consult him with regard to transactions 
which, however cleverly the fiscal sidewind may have been 
anticipated, are yet borne principally on the main current of 
the legal relationship they create. 


The following appointments are announced in the Colonial 
Legal Service: Mr. P. R. N. Firoor to be Resident Magistrate, 


Tanganyika; Mr. J. W. D. Hosiery to be Crown Counsel, 
Hong Kong; and Mr. P. O’DonoGHurE to be Crown Counsel, 


Somaliland Protectorate 








SOLICITORS’ 





JOURNAL November 7, 1953 


NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


760 [| Vol. 97) THE 
will be found in the Weekly Law Reports. 
COURT OF APPEAL 
MARINE INSURANCE: COVER AGAINST LOSS OF 


FREIGHT CAUSED BY CIVIL WAR NULLIFIED BY 
FRUSTRATION CLAUSE 
Atlantic Maritime Co., Inc. v. Gibbon 
Evershed, M.R., Jenkins and Morris, L.JJ. 8th October, 1953 

Appeal from Sellers, J. 

By a policy of marine insurance, in the standard form of 
Lloyd’s policy, the plaintiffs were insured in respect of freight 
on their vessel against loss caused, inter alia, by restraint of 
princes, civil war and warlike operations. The policy was 
warranted, intey alia, free of claims based on (a) loss or frustration 
of the adventure caused by restraints of princes, and (b) loss 
proximately caused by delay ; there being incorporated in the 
policy the clauses known as “ the Institute Time Clauses 
Freight.’ At the material time there was a state of civil war in 
China between the Chinese Communists and the then Chinese 
Government. The plaintiffs by a charterparty undertook to 
carry a cargo of salt from a Chinese port in territory under 
Communist control to Japan, freight to be paid on signing bills 
of lading. While waiting outside the port to load the cargo, the 
master was twice in one day (Sth August, 1949) warned by naval 
forces of the then Chinese Government to leave the port, and, 
after witnessing warlike operations, he left and did not return. 
He reported events to the plaintiffs’ agents and acting on their 
new instructions proceeded to British Columbia under another 
charterparty and loaded another cargo, in respect of which 
freight was later paid to the plaintiffs. In an action by the 
plaintiffs against an underwriter for an indemnity for loss of 
freight caused by one of the perils insured against, Sellers, J., 
held that although the act of the master in leaving the Chinese 
port was not voluntary, so far as the claim was based on loss of 
the voyage caused by restraint of princes the frustration clause 
exempted the insurers from liability ; that so far as the policy 
gave separate cover for loss of freight caused by civil war, the 


time clauses defeated the claim; and that, accordingly, the 
underwriters were not liable under the policy. The plaintiffs 
appealed. 


EVERSHED, M.R., after considering Cory v. Burr (1883), 
8 App. Cas. 393, said that the efficient cause of the loss of the 
voyage was restraint of princes and that the plaintiffs’ claim was 
excluded by the frustration clause which relieved the under- 
writers from liability for loss caused by restraint of princes. 
He considered whether, if the frustration clause had not applied 
to defeat the plaintiffs’ claim, the time clause would have barred 
the claim and indicated, after consideration of Bensaude v. 
Thames && Mersey Marine Insurance Co. {1897) A.C. 609; 
13 T.L.R. 501, and Russian Bank for Foreign Trade v. Excess 
Insurance Co. {1918| 2 K.B. 123; 34 T.L.R. 383; [1919 
1 K.B. 39; 35 T.L.R. 42, but did not decide, that the time clause 
would not apply. He did not decide what was the quantum 
of damages to which the plaintiffs would have been entitled if 
they had established their claim; there was some ground, for 
saying that, in view of the freight carried by the substituted 
charter to British Columbia, they had not really suffered any 
loss at all. 

Jenkins and Morris, L.JJ., agreed. 
to appeal to House of Lords 

APPEARANCES: A. A. Mocatta, O.C., and C. Bailhache (Ince, 
Roscoe, Wilson & Griggs) ; Sir Robert Aske, Q.C., Eustace Roskill, 
O.C , and A. J. Bateson (Thomas Cooper & Co.). 

{Reported by Miss E. Dancerriep, Barrister-at-Law} 


Appeal dismissed. Leave 


[3 W.L.R. 714 


HUSBAND AND WIFE: PARTIES JUDICIALLY 
SEPARATED: “ JURISDICTION” TO ORDER 
SECURED MAINTENANCE 
King v. King 
Singleton, Denning and Morris, L.JJ. 12th October, 1953 
Appeal from Davies, J. ({1953] 3 W.L.R. 433; ante, p. 525). 
By s. 23 of the Matrimonial Causes Act, 1950: ‘* Where a 
husband has been guilty of wilful neglect to provide reasonable 
maintenance for his wife . the court, if it would have juris- 
diction to entertain proceedings by the wife for judicial separation, 


Where possible the appropriate page reference is given at the end of the note. 


. order the husband to make to her such periodical 
payments as may be just ”’ By subs. (2), the husband may 
be ordered to secure such payments by deed. A wife who had 
obtained a decree of judicial separation applied for an order for 
secured maintenance under s. 23, in preference to applying for 
alimony under s. 20 (2), which did not provide for the giving of 
security. The husband raised a preliminary objection that the 
words defining the court’s jurisdiction necessarily excluded an 
application by a wife who was already judicially separated. 
Davies, J., dismissed the objection. The husband appealed. 

DENNING, L.J., said that there was a material advantage to 
the wife in proceeding under s. 23, as the husband could be 
ordered to secure the periodical payments. The procedure of 
s. 23 had been introduced to enable a wife to get maintenance 
without having to bring proceedings for restitution of conjugal 
rights and assert that she wanted to have her husband back. 
The words “ if it would have jurisdiction to entertain proceedings 
by the wife for judicial separation ’’ were unhappily chosen. In 
one sense, for instance, the court would have no “ jurisdiction ” 
to give relief under s. 23 to a deserted and destitute wife before 
the lapse of three years; that would defeat one of the main 
objects of the Legislature. The conclusion was that “ jurisdiction ” 
was not used in the ordinary sense but in the sense peculiar to 
the Divorce Court to denote the personal qualifications of domicile 
or residence which are required of the parties before the court 
will adjudicate between them. It was fairly plain that the object 
of the Legislature was, when introducing a new form of main- 
tenance suit, to specify the qualification of domicile or residence 
which must be fulfilled to enable the court to entertain the suit, 
and it was decided to put the new maintenance suit on the same 
basis as a suit for judicial separation, so that for the court to 
have ‘ jurisdiction ’”’ the parties must be so qualified. Applying 
that test, the parties, who were domiciled and resident in this 
country, had the necessary qualification, and the preliminary 
objection failed. 

SINGLETON and Morris, L.JJ., agreed. Appeal dismissed. 

APPEARANCES : Colin Duncan (Bird & Bird) ; D. A. Fairweather 
(Scadding & Bodkin). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


may 


[3 W.L.R. 767 


LANDLORD AND TENANT: PREMIUM PAID BY THIRD 
PERSON RECOVERABLE: PERIOD OF LIMITATION 
Temple v. Lewis 


Somervell, Denning and Romer, L.J J. 13th October, 1953 


Appeal from Bloomsbury County Court. 


In 1951 the plaintiff let a flat to the defendant Lewis, who was 
the father of an employee of the plaintiff who went by the name 
of Lytton. In consideration of the letting, Lytton paid to the 
plaintiff a premium of £200. Lytton also agreed to be responsible 
for the rent of the flat, his parent’s means being restricted. In 
about the middle of 1952 Lytton left the employment of the 
plaintiff and from that time ceased to pay the rent of the flat. 
In those circumstances, in July, 1953, the plaintiff brought the 
present action against the tenant, Lewis, claiming possession of 
the flat on the ground of non-payment of rent. By his defence 
and counter-claim the defendant claimed to set off against the 
arrears of rent, amounting to £162 18s. 9d., the premium of £200 
paid by his son. The county court judge found that there had 
been a premium paid, and that in paying it Lytton had acted as 
his father’s agent, and that the defendant was therefore entitled 
to a set-off under the Rent Restriction Acts. The plaintiff 
appealed, contending that the premium, having been paid by a 
third party, and not as the tenant’s agent, was not recoverable 
by the defendant tenant; and, moreover, that recovery was 
barred by the limitation of two years imposed by s. 8 (2) of the 
Rent Restriction Act, 1923, and s. 7 (6) of the Act of 1938. 

SOMERVELL, L.J., said that, on the point of agency, there was 
no reason in law why the judge below should not have construed 
the position as he did. Section 2 (5) of the Landlord and Tenant 
(Rent Control) Act, 1949, which was now the effective provision 
dealing with premiums, provided that the amount of the premium 
“shall be recoverable by the person by whom it was paid” ; 
so that, if the decision below as to agency had been wrong, 
Lytton could have been added as a counter-claimant. It had 
been argued, secondly, that the period of limitation for the 
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recovery of a premium was two years, and that the counter-claim 
failed as it was dated more than two years after the payment. 
Section 8 (2) of the Act of 1923 provided a two years’ limitation 
on the recovery, under s. 14 of the Act of 1920, of rent which was 
irrecoverable by virtue of that Act. But premiums were 
recoverable under s. 8 and not under s. 14 of the Act of 1920, and 
were now recoverable under s. 2 (5) of the Act of 1949. The 
two-year limitation accordingly did not apply to the recovery 
of a premium, which was subject to the general limitation of 
six years. The appeal accordingly failed. 

DENNING and Romer, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: I. Fortune (Renshaws); H. Lester (Beach and 
Beach). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] [3 W.L.R. 762 
TRADE MARK: TRANSFER BY CUSTODIAN OF ENEMY 
PROPERTY: RIGHTS OF TRANSFEREE 
R. J. Reuter Co., Ltd. v. Mulhens 
Evershed, M.R., Birkett and Romer, L.J J. 
16th October, 1953 

Appeal from Danckwerts, J. 

The plaintiff company, RK. J. Reuter Co., Ltd., was an 
English company which, before the outbreak of war in 1939, 
imported and marketed in this country No. 4711 eau de cologne 
as manufactured by the German firm of Mulhens according to 
processes kept secret for generations. The plaintiffs themselves 
manufactured and marketed certain associated products known 
as ‘‘ 4711” products. Mulhens was registered in this country as 
the proprietor of a large number of trade marks relating to the 
eau de cologne and associated products incorporating in the 
mark “ 4711,’’ with or without a scroll and bell device. The 
plaintiff company was controlled by a Dutch subsidiary of the 
German firm of Mulhens, and by an order of 26th June, 1940, 
made by the Board of Trade under the Trading with the Enemy 
Act, 1939, the right to transfer the shares in the plaintiff 
company was vested in the Custodian of Enemy Property, the 
order giving the Custodian power to sell the shares. By a second 
order dated 31st January, 1941, the Board of Trade vested the 
trade marks registered in Mulhens’ name, together with their 
goodwill in the United Kingdom, in the Custodian, but this 
order conferred no power of sale on him. In October, 1941, the 
Custodian was registered as proprietor of the trade marks. 
Throughout the war the plaintiff company manufactured and 
marketed under the “ 4711”? mark eau de cologne and ancillary 
products which they had themselves manufactured, using 
essential essences made by the secret German processes until 
their stocks of these essences, obtained from Mulhens, were 
exhausted. Thereafter the manufacture continued without the 
essences. By order of 17th April, 1951, the Board of Trade, 
under the powers conferred by the Act of 1939, authorised the 
Custodian to assign and transmit the “‘4711’’ marks in connection 
with or without the goodwill of the Mulhens’ business. 
Subsequently, the Custodian, in exercise of his power under the 
first order, sold for approximately /300,000 the shares formerly 
owned by Mulhens in the plaintiff company to an English 
company, and on 15th June, 1951, by deed, to which the Board 
of Trade was a party, he assigned the “‘ 4711 ”’ marks, together 
with the goodwill of the business concerned in the goods for 
which the marks were registered, to the plaintiff company. The 
plaintiff company applied to be and was registered as owner of 
the marks on 13th November, 1951, but no advertisement of 
the application for registration was directed by the registrar 
pursuant to s. 22 (7) of the Trade Marks Act, 1938, as he 
considered such advertisement to be unnecessary. On 6th July, 
1951, the state of war with Germany was declared to be at an 
end and the defendant, the present owner of the firm of Mulhens, 
ceased to have enemy status. Shortly after, he wrote to persons 
in this country alleging that the German product was the genuine 
““4711”’ eau de cologne, enclosing his letters in envelopes 
bearing the ‘‘ 4711” device, identical with the trade mark of 
which the plaintiff company had become the registered proprietors. 
The plaintiff company sought an injunction restraining the 
defendant from infringing their marks, alleging that the use by 
the defendant of envelopes bearing the trade marks in question 
constituted infringements of the plaintiff company’s rights in 
the marks. They further alleged that the defendant had slandered 
the plaintiff company or its business. The defence challenged the 
validity of the plaintiff company’s claim to be the registered 
proprietors of the marks on the ground that the assignment of 
the marks to the plaintiff company was ultra vives the powers of 
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the Board of Trade and of the Custodian of Enemy Property, 
and, further, that the plaintiff company’s registration as 
proprietors of the mark was ineffective by reason of non- 
compliance with the terms of s. 22 (7) of the Act of 1938. The 
defendant further said that his use of the marks was not an 
infringement. Danckwerts, J., held that the defendant had not 
slandered the plaintiff company’s title. He further held that the 
plaintiff company was entitled to remain on the register as 
proprietors of the marks and that user by the defendant of the 
envelopes in question constituted an infringement of the 
plaintiffs’ rights in the marks. He refused, however, to grant an 
injunction. The defendant appealed and the plaintiffs cross- 
appealed as to the refusal to grant an injunction. 

EVERSHED, M.R., said that the Board of Trade had power 
under the Act of 1939 to make the order of 17th April, 1951, 
authorising the Custodian to assign the marks, and the assignment 
which he made was not ultra vives. Alternatively, by the 
Distribution of German Enemy Property Act, 1949, and orders 
made under it, it became the duty of the Board of Trade to 
realise the trade marks to the best advantage. It was for the 
registrar to decide whether advertisement of an assignment of a 
mark should be made by the assignee under the provisions of 
s. 22 (7) of the Trade Marks Act, 1938. The plaintiff company 
made their application for registration in due form, and the fact 
that the registrar did not direct any advertisement of the 
assignment of the mark did not invalidate that assignment 
The envelopes used by the defendant in correspondence with 
this country bore advertising matter which infringed the plaintift 
company’s rights under s. 4 of the Trade Marks Act, 1938, and the 
defendant could not rely ons. 8 (a) of that Act—that the device was 
a bona fide use by the defendant of the name of his place of business 
within that section. By virtue of s. 22 (1) of the Act of 1938 a 
mark might be validly assigned by one manufacturer to 
another without any assignment of the business or goodwill 
of the assignor, and so as thenceforth to be distinctive of a 
manufacturing origin different in fact from the previous 
manufacturing origin, so long as the mark was not deceptive 
The vesting and assignment of the marks, whether in connection 
with the assignment of the goodwill of a business or not, prima 
facie operated to confer on the plaintiff company all rights, 
whether statutory or at common law, to the use of the marks 
Further, the vesting and assignment according to their terms 
operated to assign to the plaintiff company the goodwill in this 
country of the business concerned in the goods for which the 
trade marks were registered. The defendant was conducting no 
business in this country and he had no proprietary rights here 
which he was entitled to protect. He could not be said to have 
the “‘ exclusive rights ”’ in the marks contemplated by s. 22 (4), 
because of the goodwill which he had in another country. The 
defendant could not now bring an action for passing off 
against the plaintiff company or invoke s. 22 (4) of the Act of 
1938. The principles laid down in Lacteosote, Ltd. v. Albermaii 
[1927] 2 Ch. 117; 43 T.L.R. 336, had been abrcgated by 
s. 22 of the Act’ of 1938. His lordship dismissed the cross 
appeal on the evidence and refused to grant an injunction 
to the plaintiffs. 

BiIRKETT and 


RoMER, L.JJ., agreed. Appeal and 
appeal dismissed. Leave to appeal to the House of Lords. 

APPEARANCES: James Mould, Q.C., R. G. Lloyd and David 
S. Paul (Faithfull, Owen & Fraser); G. W. Tookey, Q.C., and 
Guy Aldous (Slaughter & May); J. P. Ashworth (Solicitor to the 
Board of Trade). 


{Reported by Miss E. DANGERFIELD, Barrister-at-Law] 


CTOss 
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CHANCERY DIVISION 
HUSBAND AND WIFE: FIRST HUSBAND NOT HEARD OF 
FOR TWENTY-FIVE YEARS: VALIDITY OF SECOND 
MARRIAGE 
In re Watkins, deceased ; Watkins v. Watkins 


Harman, J. 13th October, 1953 


Adjourned summons. 


An application for provision under the Inheritance (Family 
Provision) Act, 1938, was made by a woman who had gone 
through a ceremony of marriage with the testator in 1948. The 
plaintiff stated in evidence that her first husband had deserted 
her in 1923 and that she had not seen him since or heard from 
him or (with the exception of information which she had received 
that he had died in 1942) heard anything about him, and that 
his father and sister, with whom she kept in touch until their 
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deaths in 1927 and 1937,-seemed to know nothing of him. In the 
belief, therefore, that her first husband was dead (founded also 
on a death certificate, which it was afterwards discovered did 
not relate to her first husband), she married the testator in 
January, 1948. The testator died in July, 1951, leaving net 
estate of the value of approximately £15,436. By his will he 
provided for the payment of an annuity of £2 a week to the 
plaintiff and bequeathed the residue of his estate to his brother 
and four sisters in equal shares. The plaintiff, being dissatisfied 
with the provision made for her under the will, took out a 
summons in which she asked for reasonable provision to be made 
for her. The residuary legatees contended that the plaintiff was 
not a ‘dependant ” within the Act, as her marriage with the 
testator was invalid. 

HARMAN, J., said that the marriage certificate produced by 
the plaintiff was evidence of her second marriage, until some 
evidence was produced that it was a nullity (Tweney v. Tweney 
[1946] P. 180). In In ve Peete [1952] 2 T.L.R. 383, Roxburgh, J., 
had been prepared to envisage in a family provision case that 
the court would be asked, merely after a long lapse of time, to 
presume the death of a former husband. Presumptions of death 
after a period of absence were set up statutorily ; there could 
not be a conviction for bigamy after seven years’ absence, and 
a petition for divorce could be presented after seven years. The 
defendants had contended that while there was a presumption 
for seven years that a man was alive, there was no presumption 
after that that he was dead ; the first husband had good reason 
for keeping out of the way as he was not maintaining the plaintiff. 
The question was: would it be right to charge a jury that they 
could not assume death, or that the lapse of time was such that 
they were entitled to assume it ? The lapse of time in the present 
case was considerable. There was authority on the question of 
presumption of death, largely in old ejectment actions in which 
“ John Doe” was a party. In Prudential Assurance Co. v. 
Edmonds, Lord Blackburn had said ((1877), 2 App. Cas., at p. 507) : 
‘‘In order to raise a presumption that a man is dead from his 
not having been heard of for seven years, you must inquire 
amongst those who, if he was alive, would be likely to hear of 
him.” The real criticism of the plaintiff's evidence was that her 
inquiries had been inadequate. But when it appeared that neither 
she, nor her sons, nor the father or sister had ever heard of the 
man since the date of desertion, a jury would be entitled to 
presume in 1348 that he was dead. It would be a sorry state of 
affairs if for criminal or divorce purposes a man might be assumed 
to be dead, while no such presumption could be made in the 
Chancery Division. Accordingly, the plaintiff was a dependant, 
and entitled to maintain the proceedings. Taking all the circum- 
stances into consideration, the annuity would be raised to £4 per 
week. Order accordingly. 

APPEARANCES: J. A. Gibson (Gibson & Weldon, for Everett and 
Tomlin, Pontypool) ; R. W. Goff, Q.C., and K. W. Rubin (Drury, 
Hopgood & Co., for Gabb, Price & Fisher, Abergavenny). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1323 


ADOPTION: GIFT TO TESTATOR’S GRANDCHILDREN : 
WHETHER ADOPTED CHILD ENTITLED TO TAKE 


In re Gilpin ; Hutchinson v. Gilpin 
Upjohn, J. 14th October, 1953 
Adjourned summons. 


A testator, by his will dated 3rd September, 1947, gave his 
son and four named daughters shares in his residuary estate and 
settled each child’s share on his or her issue as they should 
appoint and in default of appointment for the children who 
attained twenty-one years. One of the daughters was unable 
to bear children and this fact was known to the testator. She 
and her husband had adopted, under the provisions of the 
Adoption of Children Act, 1926, ason whom the testator recognised 
as his grandson. The testator died on 11th October, 1950, 
after the date of the coming into operation of the Adoption 
Act, 1950, on 1st October, 1950. This Act provided, by s. 13 (2), 
that in any “ disposition ’’ of property made after an adoption 
order, whether inter vivos or by will, any reference to the “ child ”’ 
of the adopter should, unless the contrary intention appeared, 
be construed as referring to the adopted person. By para. 4 of 
Sched. V, the provisions of s. 13 were made applicable to adoption 
orders made under the Act of 1926, subject to a proviso that 
nothing therein “shall affect ... any disposition’’ made 
before Ist January, 1950. Under the Act of 1926 it was provided 
that the expressions “‘ child ’’ or ‘‘ children ’’ where used in any 
disposition should not ‘‘ unless the contrary intention appears, 
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include an adopted child or children.’’ The adopted son took 
out a summons to ascertain whether he was a “ child’’ of the 
daughter within the meaning of the will, and as such entitled 
to share in the residue. 

Upjyoun, J., said that the Act of 1950 had radically altered 
the rights of succession of adopted children; in the case of 
adoptions made under the Act the adopted child was generally 
for purposes of devolution treated as the lawful child of the 
adopter unless a contrary intention appeared in the instrument, 
whereas under the Act of 1926 the reverse had been the case. 
The plaintiff had been adopted under the Act of 1926; the 
Act of 1950 was to apply to such adoptions also, subject to the 
proviso that the devolution of property under any “ disposition ”’ 
made before 1st January, 1950, was to remain unaltered. The 
first question was whether “ disposition’’ meant the will, or 
the benefit conferred by the will. The plaintiff contended that 
it meant the benefit, which only became effective on the testator’s 
death after the coming into force of the Act of 1950. The 
defendants contended that it meant the document, which was 
“made ’”’ before the effective date, so that the proviso excluded 
the plaintiff. The plaintiff had relied on Berkeley v. Berkeley 
[1946] A.C. 555, but that case was not of great assistance, as 
the word in question and the context were different. It was 
usual, when making a will, to revoke all previous ‘“‘ testamentary 
dispositions,’ and that word was more apt to mean a document. 
A consideration of the language of ss. 13 and 14 of the Act of 
1950 made it clear that the date of the will was the effective 
date, so that the plaintiff’s first contention failed. His second 
contention was that there was a “contrary intention ’”’ in his 
favour in the will under the Act of 1926 or under the general 
law, the principles of which were laid down in Hill v. Crook 
(1873), L.R. 6 H.L. 265, were illustrated in In re Eve [1909] 
1 Ch. 796 and In ve Wohlgemuth [1949] Ch. 12 as regards 
illegitimate children, and had been extended to adopted children 
in In ve Fletcher [1949] Ch. 473. It seemed clear from the 
language of the will, and from the testator’s knowledge of the 
family circumstances, that the testator had intended to include 
the plaintiff in his testamentary disposition, so that the plaintiff 
was a “child ’’ within the meaning of the will and was entitled 
to take a share of residue. Declaration accordingly. 

APPEARANCES: R. S. Lazarus (Waterhouse & Co., for Ford and 
Warren, Leeds); M. Nesbitt (Haslewood, Hare, Shirley Woolmer 
and Co., for Bateson (W.), Coates & Co., Leeds). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law) [3 W.L.R. 746 


INCOME TAX: DEDUCTION: POLITICAL PROPAGANDA 
IN CHAIRMAN’S REPORT 
Boarland (Inspector of Taxes) v. Kramat Pulai, Ltd. 
Danckwerts, J. 15th October, 1953 

Appeal from the General Commissioners of Income Tax. 

The respondent, one of three British companies carrying on tin 
mining activities in Malaya, claimed that, in the computation of 
their income tax, they were entitled to deduct as expenses under 
r. 3 (a) of Cases I and II of Sched. D to the Income Tax Act, 
1918, their share of expenses incurred in printing, publishing and 
circulating a pamphlet containing the “ supplementary remarks ”’ 
of their chairman to the report at the annual general meetings of 
the three companies on 15th December, 1949. The pamphlet 
contained throughout an attack on the acts and policy of the 
Socialist Government, and urged that they should not be re- 
elected at the next General Election. The General Commissioners 
allowed the deduction and the Crown appealed from their decision. 

DANCKWERTS, J., allowing the appeal, said that the relevant 
statutory provision was r. 3 (a) of Cases I and II of Sched. D 
to the Income Tax Act, 1918, the law relating to which was 
summarised by Jenkins, L.J., in Morgan (I.T.) v. Tate & Lyle, Ltd. 
[1953] Ch. 601. Although that case was under appeal to the 
House of Lords, he must take the law as correctly laid down by 
the majority of the Court of Appeal in that case. It seemed 
to him that it was a question of law on the authorities whether 
a pamphlet in this particular form was capable of being wholly 
and exclusively for the purpose of advancing the trade of the 
company ; and it was a question of law whether the expenditure 
incurred in printing, publishing and circulating it was expenditure 
so incurred. Perusal of the pamphlet showed that if it had any 
such object as contended, it was not its sole object. He was 
entitled to hold as a matter of law, therefore, that this pamphlet 
was not capable of being solely for that purpose, and the 
expenditure incurred in its production did not come within the 
terms of the rule. Having reached that conclusion, it was 
unnecessary to consider whether there was, in fact, any evidence 
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capable of supporting the conclusions of the commissioners, 
and the appeal would be allowed. Appeal allowed ; case remitted 
to the commissioners for adjustment. 

APPEARANCES: Sir Reginald Manningham-Buller, Q.C., S.-G., 
and Sir Reginald Hills (Solicitor of Inland Revenue); Roy 
Borneman, Q.C., and C. N. Beattie (Stephenson, Harwood and 


Tatham). 
{Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [1 W.L.R. 1332 


QUEEN’S BENCH DIVISION 
SECTIONAL HUT BOLTED ON TO CONCRETE 
FOUNDATION 
Billing v. Pill 
Lord Goddard, C.J., Sellers and Havers, JJ. 
15th October, 1953 

Case stated by Cornwall justices. 

By s. 1 of the Larceny Act, 1916: (3) Everything which 
has value .. . and if adhering to the realty then after severance 
therefrom, shall be capable of being stolen... Provided that... 
anything attached to or forming part of the realty shall not be 
capable of being stolen by the person who severs the same from 
the realty, unless after severance he has abandoned possession 
thereof.’’ An army hut, which was constructed in seven sections, 
rested on a concrete foundation, the floor of the hut being 
secured to the foundation by bolts let into the concrete. The 
hut was one of a number erected by the War Office during the 
war on land used as a gun emplacement. In 1946 the army 
vacated the huts, and in 1947 the local authority was instructed 
to demolish them. In 1951 the appellant, without lawful 
authority, dismantled the hut in question, removed it from 
the site and re-erected it on his own land. He was convicted 
by justices of stealing the hut. He appealed, on the grounds that 
the justices were wrong in law in convicting as the hut was 
attached to or formed part of the realty within the meaning of 
the proviso to s. 1 (3) of the Larceny Act, 1916, and was not 
capable of being stolen since the appellant had not abandoned 
possession after severing it. 

Lorp GopparD, C.J., said that the whole case depended on 
the meaning of ‘‘ anything attached to or forming part of the 
realty.’’ The proviso was intended to preserve the old common- 
law position that there could be no stealing of real property, 
which was land and things so attached to land that they became 
part of it, and were sometimes called landlord’s fixtures. A 
house built into the land became one with the land, and integral 
parts of the house, such as lead pipes, became one with the land. 
If a chattel was affixed in some way, the true test was: was 
it meant to be a temporary fixture, not intended to be part of 
the house or the land. The matter had been admirably summed 
up by du Parcq, L.J., in the Laws of England, Hailsham ed., 
vol. 20, para. 107. The hut in question had been erected for 
a temporary purpose ; it could be removed without any damage 
to the freehold. It rested on a concrete bed which had become 
part of the land, but the hut had not become part of the land 
merely because some bolts were put through the floor to secure 
it. It was no more attached to the realty than a garden seat 
spiked to the ground to prevent it from being blown over. The 
conviction was right. 

SELLERS and Havers, JJ., agreed. Appeal dismissed. 

APPEARANCES: W. M. Huniley (Reed & Reed, for Caunter, 
Venning & Harward, Liskeard); M. Wright (Jaques & Co., 
for Stephens & Scown, St. Austell). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


LARCENY : 


“ 


[3 W.L.R. 758 


NUISANCE: FORESHORE COVERED WITH OIL 
JETTISONED BY TANKER: NO LIABILITY WITHOUT 
NEGLIGENCE 


Southport Corporation v. Esso Petroleum Co., Ltd., and Another 


Devlin, J. 28th October, 1953 
Action. 


The first defendants, Esso Petroleum Co., Ltd., owned a small 
tanker, the Inverpool, of which the second defendant was the 
master. On 3rd December, 1950, the Inverpool left Liverpool 
at 7.30 a.m. with a cargo of heavy fuel oil. At about 3.15 p.m., 
owing to a defect in the steering, she took a heavy sheer to 
starboard, which could not be corrected, and ran aground on 
the revetment wall. The master, fearing that the tanker would 
break her back—with probable loss of life as well as of the 
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vessel—ordered the discharge of the oil in order to refloat her. 
The oil became deposited on the foreshore and marine lake 
belonging to the plaintiffs, Southport Corporation. The plaintiffs 
sought to recover damages from the defendants at Liverpool 
Assizes in respect of the loss and damage which they had suffered ; 
and they based their action in trespass, nuisance and negligence. 
The defendants pleaded that the plaintiffs had no cause of 
action; but alleged that if they had a case in trespass or 
nuisance, the plaintiffs enjoyed their property subject to the 
right of members of the public to navigate upon the seas, and 
they could not complain of damage to their property resulting 
from the exercise, without carelessness, of that right; and, 
secondly, the defendants relied on the defence of necessity— 
that the discharge of the cargo was reasonably necessary for the 
safety of the crew and the ship. 

Devin, J., said that to give a cause of action for private 
nuisance the matter complained of must affect the plaintiffs’ 
property. He could see no reason why, if land or water belonging 
to the public, or waste land, was misused by a defendant, or if 
a defendant as a licensee or trespasser misused someone else’s 
land, he should not be liable for the creation of a nuisance in 
the same way as an adjoining occupier would be. In the circum- 
stances of the present case it was unnecessary in view of that 
finding to consider whether the matter complained of was a 
trespass or a nuisance, although it might well be one of those 
cases described in the books as a nuisance of a particular kind 
analogous to trespass. The plaintiffs had a good cause of action 
in trespass or nuisance subject to the defences which the defendants 
had raised. On the first of those defences if one sought an 
analogy from traffic on land, it was well established that persons 
whose property adjoined the highway could not complain of 
damage done by persons using the highway unless it was done 
negligently. Applying dicta of Lord Blackburn in Fletcher v. 
Rylands (1866), L.R.1 Ex. 265, 286, and River Wear Commissioners 
v. Adamson (1877), 2 App. Cas. 743, 767, his lordship considered 
that owners whose property adjoined the site (in the sense of 
proximity as opposed to contiguity) equally with owners whose 
property adjoined the highway, took the risk of damage being 
done by users of the sea or of the highway who were exercising 
with due care their rights of navigation or of passage. If he 
were wrong in the application of that principle the defence could 
equally well be put on the ground of necessity. Negligence 
was an answer to both those defences, but the plaintiffs had 
failed to prove that the defendants had been guilty of negligence. 
Judgment for the defendants. 

S. Carpmael, Q.C., and A. E. Baucher 
H. I. 


APPEARANCES: K. 
(Sharpe, Pritchard & Co., for R. E. Perrins, Southport) ; 
Nelson, Q.C., and G. B. H. Currie (Thomas Cooper & Co.). 


{Reported by Miss SHeita Copon, Barrister-at-Law] [3 W.L.R. 773 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


HUSBAND AND, WIFE: JUSTICES: NEGLECT TO 
MAINTAIN CHILD: MAINTENANCE TO WIFE 
Kinnane v. Kinnane 


Lord Merriman, P., and Pearce, J. 7th October, 1953 


Appeal from Luton justices. 


The parties were married in 1940, and a child was born in 1943. 
In May, 1952, the wife agreed to take the husband back after a 
separation prior to one in January, 1953, from which arose the 
present proceedings, upon the basis that he agreed to pay 
housekeeping and maintenance of 46 a week. That amount 
was reduced to £3 a week, and in January, 1953, the husband 
was some £15 in arrear. The husband left the home and there- 
after sent {1 a week for the maintenance of the child only. 
The wife alleged before the justices that the husband had deserted 
her and wilfully neglected to maintain her and the child, and 
on 11th February, 1953, the justices made an order, on the 
ground of wilful neglect to maintain, that the husband should 
pay the wife maintenance of {2 a week and a further 30s. in 
respect of the child. They dismissed the complaint of desertion 
on the ground that the parting was not against the will of the 
wife and was, in effect, a consensual separation. The husband 
appealed. The wife cross-appealed against the dismissal of the 
complaint of desertion. 


Lorp MERRIMAN, P., said that the underlying basis of the 
married women’s summary jurisdiction code was that it was 
the wife who was the applicant; it was in favour of the wife 
that whichever of the permitted orders the court decided to 
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make was made. Reference was sometimes loosely made to 
an order for the children. It was not an order for the children. 
Although under the Summary Jurisdiction (Married Women) 
Act, 1895, the custody of the children might be awarded to the 
wife, there was nothing in the Act about any support for them. 
It was not until the Married Women (Maintenance) Act, 1920, 
that provision had been made for the payment to her of main- 
tenance in respect of a child; but no alteration whatever had 
been made in the fundamental conception that whatever order 
was made was an order in the wife’s favour. A separation order 
could theoretically be made if any of her complaints were proved ; 
an order for the custody of the children was an order in favour 
of the wife. He (his lordship) rejected the argument that if 
the only legitimate finding was that there had been wilful neglect 
to provide reasonable maintenance for the infant children whom 
the husband was legally liable to maintain, no order for main- 
tenance of the wife could be made. The amount which justices 


SURVEY OF 


ROYAL ASSENT 


The following Bills received the Royal Assent — on 


29th October :— 
Auxiliary Forces 
Enemy Property 
Monopolies and Restrictive Practices Commission 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read Second ‘Time :— 
Protection of Animals (Amendment) Bill [H.C.] 
[27th October. 


HOUSE OF COMMONS 
QUESTIONS 
CLAIMS AGAINST UNITED STATES FORCES 

Mrs. BRAbDbOocK asked the Foreign Secretary whether he was 
aware that a constituent of hers, whose wife was killed on 
7th March, 1952, and who was himself seriously injured, had had 
to live on National Health insurance and supplementary National 
Assistance benefit since the date of the accident, and, as the 
accident was due to an American serviceman, would he take steps 
to hasten legal action in cases of this kind. Was he aware that 
these matters and the arrangements made with reference to them 
were giving rise to great concern to all those who had anything 
to do with legal proceedings? In view of the length of time 
taken to consider this case, and as an offer was only made after a 
question had appeared: on the Order Paper of the House of 
Commons, the whole matter required looking into. 

Mr. NutTiNG said that, as the claim concerned a member of the 
U.S. Air Force who was off duty at the time of the accident, it 
was not a matter in which the Government could take official 
action; he would, however, see whether there was any action he 
could take on an unofficial basis. There were two methods of 
dealing with these claims. One was to bring a civil claim in 
the British courts against the American responsible (there was 
no criminal jurisdiction here over members of the U.S. Forces 
off duty). The alternative was to submit a claim to the U.S. 
Claims Commission. It was in the latter connection that he would 
see what he could do unofficially. 

26th October. 


PuBLic AUTHORITIES PROTECTION ACT 

Mr. TURNER-SAMUELS asked whether, in view of the observa- 
tions of Lord Justice Denning in the Court of Appeal case, 
Littlewood v. George Wimpey & Co., Ltd., and British Overseas 
Airways, dissenting from the majority judgment, he would intro- 
duce early legislation to implement the recommendations of 
Lord Justice Tucker’s Committee made in June, 1949, to abolish 
the distinction, as regards period of limitation for actions in tort, 
between a private individual or firm and a Government depart- 
ment or public authority or corporation. 

Mr. TURNER-SAMUELS also asked whether, having regard to the 
decision already mentioned, legislation would be introduced 
amending the Limitation Act, 1939, so as to make a Government 
department or public authority or corporation, which was jointly 
liable with another defendant or defendants in an action, liable 
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might think it reasonable to make in favour of a wife might 
depend upon whether the neglect had been of the wife or of the 
children or both, but the right to make an order was established 
when once the justices were satisfied that any one of the 
complaints set out in s. 4 of the Act of 1895 was proved. ‘The 
justices by their order had shown that they found neglect to 
maintain in respect of the child ; but if they had merely ordered 
the wife to receive 43 10s., and said nothing about splitting it 
up between wife and child, the order could not have been challenged. 
His lordship then considered the evidence as to the nature of 
the separation, and finding that in the circumstances the husband 
should be held to have deserted the wife, allowed her cross-appeal. 
PEARCE, J., concurred. Husband’s appeal dismissed ; wife’s 

cross-appeal allowed. 
APPEARANCES: D. R. Ellison (Turner & Evans, for John Q. 
Clayton & Co., Luton); T. H. WK. Berry (Lathom & Co., Luton). 
(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [3 W.L.R. 782 


THE WEEK 


to pay contribution to damages, notwithstanding that an action 
against such department or authority had failed on the ground 
that it was not sued within one year from the date on which the 
cause of action occurred. 

The ATTORNEY-GENERAL said that the case mentioned had been 
very carefully considered. The Government recognised that 
there was much to be said for removing the distinction between 
public authorities and other defendants in this branch of the law. 
He could not hold out hope, however, that the Government would 
be able to find time for legislation at an early date. 

20th October. 
PENSIONS APPEAL TRIBUNALS: MEDICAL WITNESSES 

The ATTORNEY-GENERAL made the following statement : 
The Pensions Appeal Tribunals (England and Wales) Rules, 1943, 
as amended in 1949, provide that an appellant may be paid his 
expenses for obtaining a medical report or the attendance of a 
medical witness, if the president or chairman of the tribunal 
certifies that the production of the report or the attendance of the 
medical witness was reasonably necessary for the purposes of 
the appeal. The maximum sum allowable for the report is 
three guineas, and for the attendance of a medical witness three 
guineas, or, with the leave of the president in special cases, 
five guineas. The travelling expenses of the witness are also 
allowed. 20th October. 


Civit ArrcrAFT (THIRD PARty DAMAGE) 


Asked whether he would take steps to amend the Civil Aviation 
Act, 1949, so as to make it easier for members of the public to 
obtain recompense by legal powers or otherwise for damage to 
life or property caused by civil aeroplanes of this or of any other 
country using British airports, Mr. Prorumo said that the only 
amendments to the Act which the Government had in mind were 
provisions for the ratification of the Rome Convention of 1952. 
This related to damage caused to persons and property on the 
surface by foreign aircraft and the establishment of compulsory 
insurance. 28th October 


REQUISITIONED PROPERTIES 


Mr. HAROLD MAcMILLAN said he was considering the problem 
of requisitioned houses, especially as to release in cases of proved 
hardship. 29th October. 

Rents oF New Houses 

Mr. G. LONGDEN requested a statement as to the rents which 
might be charged for dwellings constructed under the Building 
Materials and Housing Act, 1945, after the Act lapses on 
20th December next. Mr. MACMILLAN said he had been advised 
that the rent charged after 20th December next for rent-controlled 
houses built under licence would be subject to review by rent 
tribunals. 29th October. 

STATUTORY INSTRUMENTS 
Act of Adjournal (Argyll Circuit Court), 1953. (5.1. 1953 

No. 1541 (S. 111).) 

Additional Import Duties (No. 2) Order, 1953. (S.1. 1953 

No. 1536.) 
Customs (Land 

No. 1532.) 8d. 


Boundary) Regulations, 1953. (5.1. 1953 
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Fats and Cheese (Rationing) (Amendment No. 5) Order, 1953. 
(S.I. 1953 No. 1538.) 5d. 

Forth River Purification Board (Area and Establishment) Order, 
1953. (S.1. 1953 No. 1530 (S. 110).) 6d. 

Gas (Vension) (Amendment) Kegulations, 1953. (S.1. 1953 
No. 1525.) 

Mule Spinning (Health) Special Kegulations, 1953. (5.1. 1953 
No. 1545.) 5d. 

National Health Service (Appointment of Boards of Management 

Consequential Provisions) (Scotland) Order, 1953. (5.1. 

1953 No. 1543 (S. 112).) 

National Insurance (Contributions) Amendment (No. 2) 
Regulations, 1953. (S.1. 1953 No. 1544.) 5d. 

National Insurance (Local Advisory Committees) Amendment 
kegulations, 1953. (S.1. 1953 No. 1526.) 

Northern Ireland (Prescribed Area) Kegulations, 1953. (S.1. 1953 
No. 1531.) 

Retention of Cables, Mains and Pipes under Highways 
(Nottingham) (No. 1) Order, 1953. (S.1. 1953 No. 1529.) 
Rickmansworth and Uxbridge Valley Water (No. 2) Order, 1953. 

(S.1. 1953 No. 1521.) 5d. 
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Road Vehicles Lighting (Reversing Lights) Regulations, 1953. 

S.1. 1953 No. 1546.) 
Smallholdings (Management) 

S.1. 1953 No. 1550.) 
Stopping up of Highways (North Kiding of Yorkshire) (No. 3) 

Order, 1953. (S.I. 1953 No. 1535.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 2 

Order, 1953. (S.1. 1953 No. 1533.) 

Stopping up of Highways (Wiltshire) (No. 2) Order, 1953. (5.1. 

1953 No. 1534.) 

Treasury Minute, dated 19th October, 1953, fixing Rates ot 

Interest on Local Loans. (S.1. 1953 No. 1527.) 
lreasury Minute, dated 19th October, 1953, fixing Rates of 

Interest on Local Loans (other than Loans to Local Authorities 

(S.I. 1953 No. 1528.) 

Welland Kiver Board Area (lreshwater Fisheries) Order, 1953 

(S.I. 1953 No. 1542.) 

\ny of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4 Ihe price in each case, unless 
otherwise stated, is 4d., post free 


Amendment Kegulations, 1953 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of THE SOLIciITORS’ JOURNAL] 


Friendly Society Trustees 

Sir,—I act for Pilkington Brothers, Ltd., and had the conduct 
of the case Re Pilkington Brothers, Ltd., Workmen’s Pension 
Frund, 1953, which prompted the writing of an article by 
“ABC,” entitled “ Friendly Society Trustees,’’ in the last 
issue Of THE SOLICITORS’ JOURNAL, which I read with much 
interest. However, | am writing in the hope that I can correct 
a wrong impression which I think was given in the article. 

In the first paragraph of the article ““A BC” states: “ But 
one of the conditions of recognition of any pension or super- 
annuation scheme by the Commissioners of Inland Revenue 
is that the scheme should be registered by the Kegistrar of 
Hriendly Societies as a society within the meaning of the Friendly 
Societies Act, 1896 The words in italics surely are not 
correct. 

In order to give approval to a pension fund the Inland 
Kevenue must be satisfied that it is an irrevocable trust 
and, therefore, either does not offend the rule against 
perpetuities or is registered with the Registrar of Friendly 
Societies under the Superannuation and Other ‘Trust Funds 
(Validation) Act, 1927. ‘This registration with the registrar 
is not as a friendly society, but merely under the Validation Act 
of 1927. ‘The registrar is only concerned to see that the require- 
ments specified in the schedule to the Act of 1927 are complied 
with ; he is not to view the fund as a friendly society which 


must comply with the conditions of the Friendly Societies Act, 
1890. 

In actual fact, the pension fund concerned in Re Pilkington 
Brothers, Ltd., Workmen’s Pension Irund was registered as a 
friendly society with the registrar under the Friendly Societies 
Act, 1896, but this was to comply with s. 2 of the Shop Clubs 
Act, 1902, as it is a condition of employment with my clients 
that workmen must join the pension fund; a very different 
reason from that quoted by the learned writer of your article. 

It was because it was registered as a friendly society that the 
registrar was able to object to the proposed amendment to the 
rules of my clients’ workmen’s pension fund whereby a corporate 
trustee was to be appointed. If my clients’ workmen’s pension 
fund had not had cause to be registered as a friendly society 
under the Act of 1896 but had been merely registered under the 
Validation Act, 1927, the registrar would not have been able to 
object to the proposed amendment. Indeed, some time ago, 
a superannuation fund of my clients, which was registered with 
the registrar under the Act of 1927, appointed a corporate 
trustee, amending its rules to do so, which amendment was 
registered with the registrar who made no objection. 

I feel that the foregoing may be of interest to your readers 
as it may explain what I think, with respect, was an incorrect 
statement by “ A BC,” R. H. Eacar. 


St. Helens. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS ave answered without charge, on the understanding that neither 


the Proprietors nor the Editor, nor 


any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped, addressed envelope. 


ARRANGEMENT—NOTICE ro Qui 


SUB-TENANT’S 


Rent Tribunal —SHAKING 
SERVED ON PROTECTED TENANT'S EXECUTORS 
SECURITY OF TENURE 

Q. A is the owner of a dwelling-house which until recently 
was let to B (a tenant protected by the Rent Acts) at the weekly 
rent of 22s., tenant paying rates. Bb with the knowledge of the 
landlord sub-let two unfurnished rooms together with the use of 
the kitchen to C at a rental of 41 per week. Recently B died 
and her effects have now been removed from the premises by 
her executors. In order to protect 4's position, notice to quit 
was served upon B’s executors as soon as 4 became aware of 
her death and C was informed of the fact that that notice had 
been given. C received no notice to quit either from 2's executors 
or from A, but applied to the rent tribunal with the object of 
obtaining security of tenure. At the rent tribunal the rent of 
£1 per week was approved, and the tribunal announced that it 
would not reduce the period of security of tenure. C admitted 
at that hearing that he had received no notice to quit) from 
anyone. 1 is naturally anxious to obtain possession of the 
premises at the earliest possible moment, and we wonder whether 
the tribunal’s decision is binding upon him, as there was no 
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contract between him and C. Is it open to A to take immediate 
proceedings in the county court for possession without waiting 
for the three months’ security of tenure to elapse, or does that 
security bind him? If the latter is the case, is A entitled to 
serve notice to quit immediately upon the expiration of the 
three months ? 


!. In our opinion there is no statutory security of tenure 
unless a notice to quit has been served ; both s. 5 of the Furnished 
Houses (Rent Control) Act, 1946, and s. 11 of the Landlord and 
Tenant (Rent Control) Act, 1949, make service of such a notice 
a condition precedent to extension. It follows that, if the 
tribunal had jurisdiction to entertain the application or reference 
(which is open to considerable doubt, to be referred to presently), 
1’s common-law right to possession against a sub-tenant on the 
determination of the mesne term ts not affected and will not be 
attected provided that he does not put himself in a false position 
by serving a notice to quit on C and thus recognising a landlord 
md tenant relationship between himself and ©, ‘The sharin: 
iwranvement having been such as to exclude ¢ tenancy trot 
the protection of the 1920-1939 Rent Acts and having made thie 
1946 Act applicable to the sub-tenancy (1919 Act, s. 7), that 
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tenancy came to an end when the notice to quit served on B’s 
executors expired (Pleasant v. Benson (1811), 14 East 234; Pike 
v. Eyre (1829), 9 B. & C. 909), and B’s executors could not, after 
the expiration of the notice to them, give C a valid notice to 
quit (see Milmo v. Carreras [1946] 1 K.B. 406). It is, in fact, 
difficult to see how the tribunal came to entertain either a 
reference under s. 2 of the 1946 Act or an application under 
s. 11 of the 1949 Act, if made after expiry of the notice to quit 
served on B’s executors; i.e., who was or who were made 
respondent(s). The Furnished Houses (Rent Control) Regula- 
tions, 1946, para. 4, and the Landlord and Tenant (Rent Control) 
Regulations, 1949, para. 3 (2), both require notices specifying, 
inter alia, the name(s) of the landlord. It is true that, as was 
pointed out in Francis Jackson Developments, Ltd. v. Hall [1951] 
2 T.L.R. 97 (C.A.), the regulations in question are directory only 
and naming a wrong person as landlord is not fatal ; but in that 
case there was a tenancy and a landlord when the (sub) tenant 
made his application to the tribunal (and the (sub) tenant had 
received a notice to quit). 


Sale of Land—THE Law SociEty’s CONDITIONS—MISSTATEMENT 
AS TO Lanp Tax 

Q. In January, 1951, A contracted to sell property to B, the 
contract being subject to The Law Society’s Conditions. There 
was no reference to land tax in the contract, and the reply to 
the purchaser’s solicitors’ enquiry 14 (A) in Form Con. 29 (1950 ed.) 
by the vendor’s solicitors was ‘‘ No.”” The sale was completed 
in March, 1951. B has now been informed by the inspector of 
taxes that the property is subject to land tax which must be 
compulsorily redeemed as a result of the sale. Can B require A 
to reimburse the amount of the redemption moneys ? 

A. If the statement that there was no land tax payable i2 
1948-49 was false to the knowledge of the vendor an action fot 
damages would lie in respect of the misrepresentation (London 
County Freehold and Leasehold Properties, Ltd. v. Berkeley Property 
and Investment Co., Lid. [1936] 2 All E.R. 1039). If, however, 
the vendor honestly believed in the truth of the answer given 
the purchaser will not have a claim for reimbursement (except, 
perhaps, under the general condition hereinafter noted) but, if the 
redemption moneys were considerable, could rescind (Gilchester 
Properties, Lid. v. Gomm [1948] 1 All E.R. 493). The matter 
would in any case appear to be an “ omission” within General 
Condition 3 of the 1934 Law Society’s Conditions (No. 34 of 
the 1953 edition) and to give rise to compensation. Even if the 
special condition (9 in the 1934 form; 12 in the 1953 form) 
has been substituted, the amount of redemption money seems 
to us to be a matter of substance making the property 
“substantially ’”’ different from that which is described and 
entitling the purchaser either to damages for breach or to rescind. 


Landlord and Tenant—JOINT WATER SUPPLY AND METER— 
Cost oF INSTALLATION OF SEPARATE METER 

Q. Our client carries on upon certain premises the business of 
a bakery. He holds the premises under a lease, under which the 
user is expressly limited to that of a bakery. The lease also 
provides that all rates and other outgoings in respect of the 
premises shall be paid by the tenant. Adjoining these bakery 
premises is a builder’s yard and workshop, which have hitherto 
been occupied by other tenants of the landlords. These other 
tenants have now gone into liquidation. Our client has been the 
tenant of these premises for some two or three years, but recently 
it was discovered by the local water company, for the first time, 
that the water supply to our client’s premises and to the adjoining 
premises, let as a builder’s yard and workshops, was supplied 
through and recorded on one meter, and, in consequence, the late 
tenants of the builder’s yard and workshops have been paying the 
water charges for the supply not only to their own premises but 
also to our client’s premises, as the meter was registered in their 
name. As the adjoining tenants have now gone into liquidation, 
the water company threatened to cut the water supply off, and 
this, of course, would have had serious consequences upon our 
client’s business. We have, however, been able to continue the 
supply through the existing meter upon the basis that our client 
has assumed responsibility for the water consumed as recorded 
on that meter since the discovery of the above facts. It is 
obvious, of course, that the only possible solution of the matter 
will be to instal a separate meter in respect of the water consumed 
on our client’s premises ; otherwise, when the landlords let the 
adjoining premises, our client will be paying for the water supply 
on those premises, as he is now responsible under the new contract 
with the water company. The question which arises, therefore, 
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is, who is responsible for payment of the cost of installation of this 
separate meter, which we understand from the water company is 
likely to be a substantial item? It is clear that when the two lots 
of premises were separately let by the landlords, they themselves 
were not aware of the position concerning the water supply. 
Obviously, when the adjoining premises are relet, our client has 
no right or power to make mutual arrangements with the new 
tenants for dividing the water charges, and it is our submission 
that the matter is one entirely for the landlords to deal with at 
their expense so that when they relet the premises the new tenant 
will be responsible only for the water consumed on those premises 
as shown on the existing meter, and our client will be responsible 
for the charges recorded on a new meter to be installed in his 
premises. The landlords’ solicitors, however, with whom we have 
spoken, maintain that the meter is nothing to do with their clients 
at all, and that the cost of installing the separate meter on our 
client’s premises should fall upon him by reason of the fact that 
under the lease he is responsible for all general and water rates, 
and that, so far as the landlords are concerned, they are not 
interested as to whether he has a supply of water or not. 


A. In our opinion it would be extremely difficult to fix the 
landlords with any liability or responsibility in this matter, and 
not possible to do so on the facts mentioned. The rule that a 
tenant takes property as it is may have been modified in some 
cases, but this is not one of them: Bottomley v. Bannister [1932] 
1 K.B. 458 (C.A.) and Davis v. Foots [1940] 1 K.B. 116 (C.A.) 
are among the latest illustrations. Fitness for intended purpose 
was dealt with in, inter alia, Manchester Bonded Warehouse Co. 
v. Carr (1880), 5 C.P.D. 507; and, while not agreeing that the 
tenant’s covenant to pay outgoings affects the question, we do not 
think that the information available justifies any action against 
the landlord. If the history not only of the lettings but of the 
meter were gone into, however, it. might be found that the tenant 
could base a claim on breach uf covenant for quiet enjoyment 
and/or derogation from grant, i.e., if it could bv established that 
the meter, having been installed on the adjoining premises by the 
landlord, or by a previous landlord, was meant to be enjoyed by 
the occupiers of both properties, and if it could further be 
shown that contemporaneous leases were granted soon after the 
installation, there would be ground for contending that the 
grant of the one was subject to the other tenant’s interest in, and 
that of the other included, the benefit of the use of the meter. 
We do not suggest that this contention would prevail, 1s the 
question of liability for payment for water would introduce 
further complication ; but we are unable to think of any other 
solution which could meet the case. 


Meeting of Debenture-holders—No QuoruM—MEMBERS 
PRESENT HOLDING PROXIES FROM OTHER DEBENTURE- 
HOLDERS—VALIDITY OF APPOINTMENT OF TRUSTEE 

Q. The debenture trust deed in respect of a certain company 
lays down that a quorum of debenture-holders for transacting 
business is three present in person representing at least a quarter 
of the outstanding debentures. Owing to the fact that one of 
the trustees had died, it is desired to appoint a trustee in his 
place. A meeting was duly called, but a quorum was not present 
and the meeting was adjourned. When the adjourned meeting 
was held again only two members were present, as on the first 
occasion. “These two members, however, held proxies from all 
the other debenture-holders to vote at the meeting on their 
behalf, and all the debenture-holders had been notified that the 
meeting was for the purpose of appointing a certain gentleman 
as a trustee. In view of the circumstances, and in view of the 
fact that the other debenture-holders all lived at a distance, the 
chairman decided to make a resolution. It was, therefore, 
resolved that the gentleman in question be appointed a trustee. 
Is such appointment valid? If not, what steps can be taken 
to render the appointment a valid one ? 


A. But for the fact that all the debenture-holders were present 
in person or by proxy the invalidity of the appointment would 
be undoubted. As all the debenture-holders were so present we 
consider the appointment is valid on the principle of te Express 
Engineering Works [1920] 1 Ch. 466 and the remarks of 
Cotton, L.J., in Baroness Wenlock v. River Dee Co. (1883), 
36 Ch. D., at p. 681, but we admit that the position is by no 
means free from doubt. We consider that it would be wise to 
circulate copies of the resolution to the debenture-holders asking 
each to sign and return a copy by way of confirmation; we 
believe that, if this were done, the validity of the appointment 
could not thereafter be questioned. 
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NOTES AND NEWS 


Miscellaneous 
THE SOLICITORS ACTS, 1932 TO 1941 
On 13th October, 1953, the practising certificate of ALBERT 
RAYMOND BLACKBURN, of 65 Westbourne Terrace, London, W.2, 


a solicitor of the Supreme Court, was suspended by virtue of the 
fact that he was adjudicated bankrupt on 13th October, 1953. 


On 23rd October, 1953, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that HENRY NORMAN McCCLUNE HAZELL, of 18 Maddox Street, 
London, W.1, be suspended from practice as a solicitor for a 
period of two (2) years from the date of the order and that he do 
pay to the applicant his costs of and incidental to the application 
and inquiry. 


DEVELOPMENT PLANS 
CouNTY OF DEVON DEVELOPMENT PLAN, 1953 

The above development plan was, on 23rd October, 1953, 
submitted to the Minister of Housing and Local Government 
for approval. The plan relates to all land situate within the 
County of Devon except the cities of Exeter and Plymouth. 
Certified copies of the plan, as submitted for approval, have been 
deposited at :— 

(1) The Castle, Exeter. (Room 12.) 

(2) The Northern Divisional Planning 
Chambers, High Street, Barnstaple. 

(3) The Southern Divisional Planning Office, Castle Circus 
House (Third Floor), Torquay. 

(4) The Eastern Divisional Planning Office, 4 Barnfield 
Crescent, Exeter. 

(5) The South-Western Divisional Planning Office, Plympton 
St. Mary Rural District Council Offices, Plympton. 

(6) The offices of the several borough, urban and rural 
district councils within the county. (The offices of the 
Broadwoodwidger R.D.C. are at 20 Western Road, Launceston, 
Cornwall) ; 

and will be available for public inspection free of charge by all 
persons interested at the places of deposit between the hours of 
11 a.m. to 12.30 p.m. and 2.30 p.m. to 4.30 p.m. on Mondays to 
Fridays (inclusive) and 10 a.m. to 12 noon on Saturdays. 


Town maps and town programme maps for (a) Newton Abbot, 
Kingsteignton and Kingskerswell ; (b) Exmouth and Lympstone ; 
(c) Plympton and Plymstock, and (d) Topsham, Pinhoe, 
Alphington and Ide; a comprehensive development area map 
for the war-damaged area of Exmouth; and designation maps 
for (a) Budleigh Salterton, (6) Exmouth, (c) Newton Abbot Urban 
District, and (d) Plympton St. Mary Rural District have also 
been deposited in the districts concerned as part of the plan. 
Any objection or representation with reference to the plan may be 
sent in writing to The Secretary, Ministry of Housing and Local 
Government, Whitehall, London, $.W.1, before 12th December, 
1953, and any such objection or representation should state the 
grounds on which it is made. Persons making an objection or 
representation may register their names and addresses with the 
Clerk of the Devon County Council, and will then be entitled to 
receive notice of the eventual approval of the plan. 

Note.—Inquiries in person relating to the plan may be made 
in all the places of deposit ; written inquiries (in duplicate where 
possible) should be addressed to the Clerk of the Devon County 
Council. 

IMPORTANT.—The advertisement, dated 24th October, 1953, 
of the above plan in the London Gazette states: ‘‘ It has been 
found necessary to re-submit the development plan to the Minister 
of Housing and Local Government. Objections received by the 
Minister following the advertisement dated 24th April, 1953, 
will be accepted as valid objections pursuant to this advertisement, 
and need not be re-submitted.” 


Office, Victoria 


BuRTON-UPON-TRENT DEVELOPMENT PLAN 


The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Burton-upon-Trent. The plan, as approved, will be deposited 
in the council offices for inspection by the public. 


CHANCERY DIVISION : PRACTICE DIRECTION 
TAXATION OF Costs OF TRUSTEES 


In cases in which trustees are parties in their capacity as such, 
and in which it is appropriate that they should be indemnified 
as to their proper costs and expenses of the proceedings, the 
order as to the costs of the trustees should direct taxation of 
their ‘‘costs and expenses of and incident to this action 
[application] [matter] ’’ without the addition of the words 
“as between solicitor and client.’” On such a direction all costs 
and expenses properly incurred by the trustees will be allowed 
by the taxing master. 

The costs of other parties to the proceedings will, as hitherto, 
be ordered either (a) “‘ to be taxed ”’ (i.e., as between party and 
party) or (b) ‘‘ to be taxed as between solicitor and client.” 

By direction of the judges of the Chancery Division. 

W. S. JONES, 
Chief Registrar, 
Chancery Division. 
27th October, 1953. 


OBITUARY 


Mr. F. M. DUNCALF 


Mr. Frank Maydew Duncalf, solicitor, of Manchester, died 
recently, aged 74. He was admitted in 1902. 


Mr. F. A. S. GWATKIN 
Mr. Frederick Ambrose Stapleton Gwatkin, solicitor, of 
Whitehall, S.W.1, died on 24th October, aged 73. He was 
well known for his honorary services to trusts, charitable, 
scientific and educational, and for his work in connection with 
non-profit theatre companies with Maynard Keynes, and on 
Forestry Law. He was admitted in 1904. 


SOCIETIES 


The Soticirors’ ARTICLED CLERKS’ SOCIETY announce the 
following programme for November: Tuesday, 10th: Skating. 
Meet downstairs at Pirates Cabin opposite Queensway Station, 
or after 6.30 p.m. on the ice at Queens Club, Bayswater ; 
Thursday, 12th: Debate. With the Chartered Accountants’ 
Students Society at the Oak Hall of the Institute of Chartered 
Accountants, Moorgate Place, E.C.4, at 5.45 p.m. Motion: 
‘“ This House considers that words tell fewer lies than figures ”’ ; 
Wednesday, 18th: Annual General Meeting. Members are 
requested to note that the meeting will be held on 18th November 
and NOT the 19th November as some previous reports have 
stated. The Agenda is contained in the October issue of the 
Article and the meeting will commence at 6.30 p.m. preceded 
by refreshments from 5.45 p.m. at The Law Society’s Hall ; 
Thursday, 19th : Scottish Reels. At the Royal Masonic Hospital, 
Stamford Brook. Meet Geoffrey Pearce, Charing Cross Under- 
ground, at 6.30 p.m.; Thursday, 26th: Scottish Reels. At 
The Law Society, commencing 6.0 p.m. Refreshments provided. 
Guests 1s. 6d. and Members 1s. ; Saturday, 28th: Private Dance. 
G. Pearce has a limited number of tickets for a private dance 
from 8.30-12.00. The tickets are 5s. each and may be obtained 
by writing to G. Pearce, c/o The Law Society, enclosing money 
with the application. 

The annual dinner and dance will be held on Thursday, 
10th December, at The Law Society. Details will be announced 
later. 
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